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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
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LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2017), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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THIS TITLE

Title 23—HIGHWAYS is composed of one volume. The contents of this volume
represent the current regulations of the National Highway Traffic Safety Admin-
istration and the Federal Highway Administration, Department of Transpor-
tation, issued under this title of the CFR as of April 1, 2017.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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SUBCHAPTER A—GENERAL MANAGEMENT AND
ADMINISTRATION

PART 1—GENERAL

Sec.

1.1 Purpose.

1.2 Definitions.

1.3 Federal-State cooperation; authority of
State highway departments.

1.5 Information furnished by State highway
departments.

1.7 Urban area boundaries.

1.8 [Reserved]

1.9 Limitation on Federal participation.

1.11 Engineering services.

1.23 Rights-of-way.

1.27 Maintenance.

1.28 Diversion of highway revenues.

1.32 Issuance of directives.

1.33 Conflicts of interest.

1.35 Bonus program.

1.36 Compliance with Federal laws and reg-
ulations.

AUTHORITY: 23 U.S.C. 315; 49 CFR 1.48(b).

SOURCE: 25 FR 4162, May 11, 1960, unless
otherwise noted.

§1.1 Purpose.

The purpose of the regulations in this
part is to implement and carry out the
provisions of Federal law relating to
the administration of Federal aid for
highways.

§1.2 Definitions.

(a) Terms defined in 23 U.S.C. 101(a),
shall have the same meaning where
used in the regulations in this part, ex-
cept as modified herein.

(b) The following terms where used in
the regulations in this part shall have
the following meaning:

Administrator. The Federal Highway
Administrator.

Advertising policy. The national policy
relating to the regulation of outdoor
advertising declared in title 23 U.S.C.
131.

Advertising standards. The ‘‘National
Standards for Regulation by States of
Outdoor Advertising Signs, Displays
and Devices Adjacent to the National
System of Interstate and Defense High-
ways’’ promulgated by the Secretary
(part 20 of this chapter).

Federal laws. The provisions of title
23 U.S.C., and all other Federal laws,

heretofore or hereafter enacted, relat-
ing to Federal aid for highways.

Latest available Federal census. The
latest available Federal decennial cen-
sus, except for the establishment of
urban area.

Project. An undertaking by a State
highway department for highway con-
struction, including preliminary engi-
neering, acquisition of rights-of-way
and actual construction, or for high-
way planning and research, or for any
other work or activity to carry out the
provisions of the Federal laws for the
administration of Federal aid for high-
ways.

Secondary road plan. A plan for ad-
ministration of Federal aid for high-
ways on the Federal-aid secondary
highway system pursuant to 23 U.S.C.
117.

Secretary. The Secretary of Transpor-
tation.

State. Any State of the United States,
the District of Columbia and Puerto
Rico.

Urban area. An area including and ad-
jacent to a municipality or other urban
place having a population of five thou-
sand or more, as determined by the lat-
est available published official Federal
census, decennial or special, within
boundaries to be fixed by a State high-
way department, subject to the ap-
proval of the Administrator.

[25 FR 4162, May 11, 1960, as amended at 35
FR 18719, Dec. 10, 1970]

§1.3 Federal-State cooperation; au-
thority of State highway depart-
ments.

The Administrator shall cooperate
with the States, through their respec-
tive State highway departments, in the
construction of Federal-aid highways.
Each State highway department, main-
tained in conformity with 23 U.S.C. 302,
shall be authorized, by the laws of the
State, to make final decisions for the
State in all matters relating to, and to
enter into, on behalf of the State, all
contracts and agreements for projects
and to take such other actions on be-
half of the State as may be necessary



§1.5

to comply with the Federal laws and
the regulations in this part.

§1.5 Information furnished by State
highway departments.

At the request of the Administrator
the State highway department shall
furnish to him such information as the
Administrator shall deem desirable in
administering the Federal-aid highway
program.

§1.7 Urban area boundaries.

Boundaries of an urban area shall be
submitted by the State highway de-
partment and be approved by the Ad-
ministrator prior to the inclusion in a
program of any project wholly or part-
ly in such area involving funds author-
ized for and limited to urban areas.

§1.8 [Reserved]

§1.9 Limitation on Federal participa-
tion.

(a) Federal-aid funds shall not par-
ticipate in any cost which is not in-
curred in conformity with applicable
Federal and State law, the regulations
in this title, and policies and proce-
dures prescribed by the Administrator.
Federal funds shall not be paid on ac-
count of any cost incurred prior to au-
thorization by the Administrator to
the State highway department to pro-
ceed with the project or part thereof
involving such cost.

(b) Notwithstanding the provisions of
paragraph (a) of this section the Ad-
ministrator may, upon the request of a
State highway department, approve
the participation of Federal-aid funds
in a previously incurred cost if he
finds:

(1) That his approval will not ad-
versely affect the public,

(2) That the State highway depart-
ment has acted in good faith, and that
there has been no willful violation of
Federal requirements,

(3) That there has been substantial
compliance with all other require-
ments prescribed by the Administrator,
and full compliance with requirements
mandated by Federal statute,

(4) That the cost to the United States
will not be in excess of the cost which
it would have incurred had there been
full compliance, and

23 CFR Ch. | (4-1-17 Edition)

(5) That the quality of work under-
taken has not been impaired.

(c) Any request submitted under
paragraph (b) of this section shall be
accompanied by a detailed description
of the relevant circumstances and
facts, and shall explain the necessity
for incurring the costs in question.

[38 FR 18368, July 10, 1973]

§1.11 Engineering services.

(a) Federal participation. Costs of en-
gineering services performed by the
State highway department or any in-
strumentality or entity referred to in
paragraph (b) of this section may be el-
igible for Federal participation only to
the extent that such costs are directly
attributable and properly allocable to
specific projects.

(b) Governmental engineering organiza-
tions. The State highway department
may utilize, under its supervision, the
services of well-qualified and suitably
equipped engineering organizations of
other governmental instrumentalities
for making surveys, preparing plans,
specifications and estimates, and for
supervising the construction of any
project.

(c) Railroad and utility engineering or-
ganizations. The State highway depart-
ment may utilize, under its super-
vision, the services of well-qualified
and suitably equipped engineering or-
ganizations of the affected railroad
companies for railway-highway cross-
ing projects and of the affected utility
companies for projects involving util-
ity installations.

(d) [Reserved]

(e) Responsibility of the State highway
department. The State highway depart-
ment is not relieved of its responsibil-
ities under Federal law and the regula-
tions in this part in the event it uti-
lizes the services of any engineering or-
ganization under paragraphs (b), (c) or
(d) of this section.

[26 FR 4162, May 11, 1960, as amended at 53
FR 18276, May 23, 1988; 57 FR 60728, Dec. 22,
1992; 66 FR 58666, Nov. 23, 2001]

§1.23 Rights-of-way.

(a) Interest to be acquired. The State
shall acquire rights-of-way of such na-
ture and extent as are adequate for the
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construction, operation and mainte-
nance of a project.

(b) Use for highway purposes. Except
as provided under paragraph (c) of this
section, all real property, including air
space, within the right-of-way bound-
aries of a project shall be devoted ex-
clusively to public highway purposes.
No project shall be accepted as com-
plete until this requirement has been
satisfied. The State highway depart-
ment shall be responsible for pre-
serving such right-of-way free of all
public and private installations, facili-
ties or encroachments, except (1) those
approved under paragraph (c) of this
section; (2) those which the Adminis-
trator approves as constituting a part
of a highway or as necessary for its op-
eration, use or maintenance for public
highway purposes and (3) informational
sites established and maintained in ac-
cordance with §1.35 of the regulations
in this part.

(c) Other use or occupancy. Subject to
23 U.S.C. 111, the temporary or perma-
nent occupancy or use of right-of-way,
including air space, for nonhighway
purposes and the reservation of sub-
surface mineral rights within the
boundaries of the rights-of-way of Fed-
eral-aid highways, may be approved by
the Administrator, if he determines
that such occupancy, use or reserva-
tion is in the public interest and will
not impair the highway or interfere
with the free and safe flow of traffic
thereon.

§1.27 Maintenance.

The responsibility imposed upon the
State highway department, pursuant
to 23 U.S.C. 116, for the maintenance of
projects shall be carried out in accord-
ance with policies and procedures
issued by the Administrator. The State
highway department may provide for
such maintenance by formal agreement
with any adequately equipped county,
municipality or other governmental in-
strumentality, but such an agreement
shall not relieve the State highway de-
partment of its responsibility for such
maintenance.

§1.28 Diversion of highway revenues.

(a) Reduction in apportionment. If the
Secretary shall find that any State has
diverted funds contrary to 23 U.S.C.

§1.32

126, he shall take such action as he
may deem necessary to comply with
said provision of law by reducing the
first Federal-aid apportionment of pri-
mary, secondary and urban funds made
to the State after the date of such find-
ing. In any such reduction, each of
these funds shall be reduced in the
same proportion.

(b) Furnishing of information. The Ad-
ministrator may require any State to
submit to him such information as he
may deem necessary to assist the Sec-
retary in carrying out the provisions of
23 U.S.C. 126 and paragraph (a) of this
section.

§1.32 Issuance of directives.

(a) The Administrator shall promul-
gate and require the observance of poli-
cies and procedures, and may take
other action as he deems appropriate
or necessary for carrying out the provi-
sions and purposes of Federal laws, the
policies of the Federal Highway Ad-
ministration, and the regulations of
this part.

(b) The Administrator or his dele-
gated representative, as appropriate, is
authorized to issue the following type
of directives:

(1) Federal Highway Administration
Regulations are issued by the Adminis-
trator or his delegate, as necessary, to
implement and carry out the provi-
sions of title 23 U.S.C., relating to the
administration of Federal aid for high-
ways, direct Federal programs and
State and community safety programs;
and title 49 U.S.C., relating to motor
carrier safety; and other applicable
laws and programs under his jurisdic-
tion.

(2) Notices are temporary issuances
transmitting one-time or short-term
instructions or information which is
expected to remain in effect for less
than 90 days or for a predetermined pe-
riod of time normally not to exceed one
year.

(3) Orders are directives limited in
volume and contain permanent or
longlasting policy, instructions, and
procedures. FHWA Orders are to be
used primarily as internal FHWA direc-
tives.



§1.33

(4) Joint Interagency Orders and No-
tices are used by FHWA and the Na-
tional Highway Traffic Safety Admin-
istration (NHTSA) to issue joint poli-
cies, procedures, and information per-
taining to the joint administration of
the State and Community Highway
Safety Program. Where necessary,
other joint directives may be issued
with other modal administrations
within the Department of Transpor-
tation.

(5) Manuals are generally designed
for use in issuing permanent or long-
lasting detailed policy and procedure.
Some of the major manuals recognized
by the FHWA Directives System fol-
low:

(i) The Federal-Aid Highway Pro-
gram Manual has been established to
assemble and organize program mate-
rial of the type previously contained in
the Policy and Procedure and Instruc-
tional Memoranda which will continue
in effect until specifically revoked or
published in the new manual. Regu-
latory material is printed in italics in
the manual and also appears in this
code. Nonregulatory material is print-
ed in delegate type.

(ii) The Administrative Manual cov-
ers all internal FHWA administrative
support functions.

(iii) The Highway Planning Program
Manual covers the methods and proce-
dures necessary to conduct the high-
way planning functions.

(iv) The Research and Development
Manual series entitled, ‘‘The Federally
Coordinated Program of Research and
Development in Highway Transpor-
tation’ describes the FHWA research
and development program.

(v) The External Audit Manual pro-
vides guidance to FHWA auditors in
their review of State programs and
processes.

(vi) The Civil Rights and Equal Op-
portunity Manual provides guidance to
FHWA and State Civil Rights and
Equal Employment Opportunity Offi-
cers.

(vii) The BMCS Operations Manual
provides program guidance for all field
employees assigned to the motor car-
rier safety program.

(viii) The Highway Safety Program
Manual, issued jointly by FHWA and
NHTSA, contains volumes relating to

10

23 CFR Ch. | (4-1-17 Edition)

the joint administration of the pro-
gram.

(6) Handbooks are internal operating
instructions published in book form
where, because of the program area
covered, it is desirable to provide
greater detail of administrative and
technical instructions.

(7) Transmittals identify and explain
the original issuance or page change,
provide background information, and
provide filing instructions for insertion
of new pages and removal of changed
pages, or both.

(49 U.S.C. 1655)
[39 FR 1512, Jan. 10, 1974]

§1.33 Conlflicts of interest.

No official or employee of a State or
any other governmental instrumen-
tality who is authorized in his official
capacity to negotiate, make, accept or
approve, or to take part in negotiating,
making, accepting or approving any
contract or subcontract in connection
with a project shall have, directly or
indirectly, any financial or other per-
sonal interest in any such contract or
subcontract. No engineer, attorney, ap-
praiser, inspector or other person per-
forming services for a State or a gov-
ernmental instrumentality in connec-
tion with a project shall have, directly
or indirectly, a financial or other per-
sonal interest, other than his employ-
ment or retention by a State or other
governmental instrumentality, in any
contract or subcontract in connection
with such project. No officer or em-
ployee of such person retained by a
State or other governmental instru-
mentality shall have, directly or indi-
rectly, any financial or other personal
interest in any real property acquired
for a project unless such interest is
openly disclosed upon the public
records of the State highway depart-
ment and of such other governmental
instrumentality, and such officer, em-
ployee or person has not participated
in such acquisition for and in behalf of
the State. It shall be the responsibility
of the State to enforce the require-
ments of this section.
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§1.35 Bonus program.

(a) Any agreement entered into by a
State pursuant to the provisions of sec-
tion 12 of the Federal-Aid Highway Act
of 1958, Pub. L. 85-381, 72 Stat. 95, as
amended, shall provide for the control
or regulation of outdoor advertising,
consistent with the advertising policy
and standards promulgated by the Ad-
ministrator, in areas adjacent to the
entire mileage of the Interstate Sys-
tem within that State, except such seg-
ments as may be excluded from the ap-
plication of such policy and standards
by section 12.

(b) Any such agreement for the con-
trol of advertising may provide for es-
tablishing publicly owned informa-
tional sites, whether publicly or pri-
vately operated, within the limits of or
adjacent to the right-of-way of the
Interstate System on condition that no
such site shall be established or main-
tained except at locations and in ac-
cordance with plans, in furtherance of
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the advertising policy and standards,
submitted to and approved by the Ad-
ministrator.

(c) No advertising right in the acqui-
sition of which Federal funds partici-
pated shall be disposed of without the
prior approval of the Administrator.

[39 FR 28628, Aug. 9, 1974]

§1.36 Compliance with Federal laws
and regulations.

If the Administrator determines that
a State has violated or failed to comply
with the Federal laws or the regula-
tions in this part with respect to a
project, he may withhold payment to
the State of Federal funds on account
of such project, withhold approval of
further projects in the State, and take
such other action that he deems appro-
priate under the circumstances, until
compliance or remedial action has been
accomplished by the State to the satis-
faction of the Administrator.
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AUTHORITY: 23 U.S.C. 101(e), 106, 109(e),
114(a), 120(g), 121, 122, 130, and 315; and 49 CFR
1.48(b).

Subparts A-D [Reserved]

Subpart E—Administrative Settle-
ment Costs—Contract Claims

SOURCE: 44 FR 59233, Oct. 15, 1979, unless
otherwise noted.

§140.501 Purpose.

This regulation establishes the cri-
teria for eligibility for reimbursement
of administrative settlement costs in
defense of contract claims on projects
performed by a State under Federal-aid
procedures.

§140.503 Definition.

Administrative settlement costs are
costs related to the defense and settle-
ment of contract claims including, but
not limited to, salaries of a contracting
officer or his/her authorized represent-
ative, attorneys, and/or members of
State boards of arbitration, appeals
boards, or similar tribunals, which are
allocable to the findings and deter-
minations of contract claims, but not
including administrative or overhead
costs.

§140.505

(a) Federal funds may participate in
administrative settlement costs which
are:

(1) Incurred after notice of claim,

(2) Properly supported,

(3) Directly allocable to a specific
Federal-aid or Federal project,

(4) For employment of special coun-
sel for review and defense of contract
claims, when

(i) Recommended by the State Attor-
ney General or State Highway Agency
(SHA) legal counsel and

(ii) Approved in advance by the
FHWA Division Administrator, with
advice of FHWA Regional Counsel, and

(5) For travel and transportation ex-
penses, if in accord with established
policy and practices.

Reimbursable costs.
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(b) No reimbursement shall be made
if it is determined by FHWA that there
was negligence or wrongdoing of any
kind by SHA officials with respect to
the claim.

Subpart F—Reimbursement for
Bond Issue Projects

SOURCE: 48 FR 54971, Dec. 8, 1983, unless
otherwise noted.

§140.601 Purpose.

To prescribe policies and procedures
for the use of Federal funds by State
highway agencies (SHAs) to aid in the
retirement of the principal and interest
of bonds, pursuant to 23 U.S.C. 122 and
the payment of interest on bonds of eli-
gible Interstate projects.

§140.602
tions.

(a) An SHA that uses the proceeds of
bonds issued by the State, a county,
city or other political subdivision of
the State, for the construction of
projects on the Federal-aid primary or
Interstate system, or extensions of any
of the Federal-aid highway systems in
urban areas, or for substitute highway
projects approved under 23 TU.S.C.
103(e)(4), may claim payment of any
portion of such sums apportioned to it
for expenditures on such system to aid
in the retirement of the principal of
bonds at their maturities, to the extent
that the proceeds of bonds have actu-
ally been expended in the construction
of projects.

(b) Any interest earned and payable
on bonds, the proceeds of which were
expended on Interstate projects after
November 6, 1978, is an eligible cost of
construction. The amount of interest
eligible for participation will be based
on (1) the date the proceeds were ex-
pended on the project, (2) amount ex-
pended, and (3) the date of conversion
to a regularly funded project. As pro-
vided for in section 115(c), Pub. L. 95—
599, November 6, 1978, interest on bonds
issued in any fiscal year by a State
after November 6, 1978, may be paid
under the authority of 23 U.S.C. 122
only if such SHA was eligible to obli-
gate Interstate Discretionary funds
under the provisions of 23 U.S.C. 118(b)
during such fiscal year, and the Admin-

Requirements and condi-
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istrator certifies that such eligible
SHA has utilized, or will utilize to the
fullest extent possible during such fis-
cal year, its authority to obligate
funds under 23 U.S.C. 118(b).

(c) The Federal share payable at the
time of conversion, as provided for in
§140.610 shall be the legal pro rata in
effect at the time of execution of the
project agreement for the bond issue
project.

(d) The authorization of a bond issue
project does not constitute a commit-
ment of Federal funds until the project
is converted to a regular Federal-aid
project as provided for in §140.610.

(e) Reimbursements for the redemp-
tion of bonds may not precede, by more
than 60 days, the scheduled date of the
retirement of the bonds.

(f) Federal funds are not eligible for
payment into sinking funds created
and maintained for the subsequent re-
tirement of bonds.

§140.603 Programs.

Programs covering projects to be fi-
nanced from the proceeds of bonds
shall be prepared and submitted to
FHWA. Project designations shall be
the same as for regular Federal-aid
projects except that the prefix letter
“B’ for bond issue shall be used as the
first letter of each project designation,
e.g., “BI” for Bond Issue Projects—
Interstate.

§140.604 Reimbursable schedule.

Projects to be financed from other
than Interstate funds shall be subject
to a 36-month reimbursable schedule
upon conversion to regular Federal-aid
financing (See appendix). FHWA will
consider requests for waiver of this
provision at the time of conversion ac-
tion. Waivers are subject to the avail-
ability of liquidating cash.

§140.605 Approval actions.

(a) Authorization to proceed with
preliminary engineering and acquisi-
tion of rights-of-way shall be issued in
the same manner as for regularly fi-
nanced Federal-aid projects.

(b) Authorization of physical con-
struction shall be given in the same
manner as for regularly financed Fed-
eral-aid projects. The total cost and
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Federal funds required, including inter-
est, shall be indicated in the plans,
specifications, and estimates.

(c) Projects subject to the reimburs-
able schedule shall be identified as an
“E” project when the SHA is author-
ized to proceed with all or any phase of
the work.

(d) Concurrence in the award of con-
tracts shall be given.

§140.606 Project agreements.

Project Agreements, Form PR-2,
shall be prepared and executed. Agree-
ment provision 8 on the reverse side of
Form PR-2! shall apply for bond issue
projects.

§140.607 Construction.

Construction shall be supervised by
the SHA in the same manner as for reg-
ularly financed Federal-aid projects.
The FHWA will make construction in-
spections and reports.

§140.608 Reimbursable bond interest
costs of Interstate projects.

(a) Bond interest earned on bonds ac-
tually retired may be reimbursed on
the Federal pro rata basis applicable to
such projects in accordance with
§140.602(b) and (c).

(b) No interest will be reimbursed for
bonds issued after November 6, 1978,
used to retire or otherwise refinance
bonds issued prior to that date.

§140.609 Progress and final vouchers.

(a) Progress vouchers may be sub-
mitted for the Federal share of bonds
retired or about to be retired, including
eligible interest on Interstate Bond
Issue Projects, the proceeds of which
have actually been expended for the
construction of the project.

(b) Upon completion of a bond issue
project, a final voucher shall be sub-
mitted by the SHA. After final review,
the SHA will be advised as to the total
cost and Federal fund participation for
the project.

§140.610 Conversion from bond issue
to funded project status.

(a) At such time as the SHA elects to
apply available apportioned Federal-

1The text of FHWA Form PR-2 is found in
23 CFR part 630, subpart C, appendix A.
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aid funds to the retirement of bonds,
including eligible interest earned and
payable on Interstate Bond Projects,
subject to available obligational au-
thority, its claim shall be supported by
appropriate certifications as follows:

I hereby certify that the following bonds,
(list), the proceeds of which have been actu-
ally expended in the construction of bond
issue projects authorized by title 23 U.S.C.,
section 122, (1) have been retired on , or
(2) mature and are scheduled for retirement
on , which is =~ days in advance of
the maturity date of

Eligible interest claimed on Inter-
state Bond Projects shall be shown for
each bond and the certification shall
include the statement:

I also certify that interest earned and paid
or payable for each bond listed has been de-
termined from the date on and after which
the respective bond proceeds were actually
expended on the project.

(b) The SHA’s request for full conver-
sion of a completed projects), or partial
conversion of an active or completed
project(s), may be made by letter, in-
clusive of the appropriate certification
as described in §140.610(a) making ref-
erence to any progress payments re-
ceived or the final voucher(s) pre-
viously submitted and approved in ac-
cordance with §140.609.

(c) Approval of the conversion action
shall be by the Division Administrator.

(d) The SHA’s request for partial con-
version of an active or completed bond
issue project shall provide for: (1) Con-
version to funded project status of the
portion to be financed out of the bal-
ance of currently available apportioned
funds, and (2) retention of the unfunded
portion of the project in the bond pro-
gram.

(e) Where the SHA’s request involves
the partial conversion of a completed
bond issue project, payment of the Fed-
eral funds made available under the
conversion action shall be accom-
plished through use of Form PR-20,
Voucher for Work Performed under
Provisions of the Federal-aid and Fed-
eral Highway Acts, prepared in the di-
vision office and appropriately cross-
referenced to the Bond Issue Project
final voucher previously submitted and
approved. The final voucher will be re-
duced by the amount of the approved
reimbursement.
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§140.611 Determination of bond retire-
ment.

Division Administrators shall be re-
sponsible for the prompt review of the
SHA'’s records to determine that bonds
issued to finance the projects and for
which reimbursement has been made,
including eligible bond interest ex-
pense, have been retired pursuant to
the State’s certification required by
§140.610(a), and that such action is doc-
umented in the project file.

§140.612 Cash management.

By July 1 of each year the SHA will
provide FHWA with a schedule, includ-
ing the anticipated claims for reim-
bursement, of bond projects to be con-
verted during the next two fiscal years.
The data will be used by FHWA in de-
termining liquidating cash required to
finance such conversions.

APPENDIX TO SUBPART F OF PART 140—
REIMBURSABLE SCHEDULE FOR CON-
VERTED ‘“‘E’”’ (BOND ISSUE) PROJECTS

(OTHER THAN INTERSTATE
PROJECTS)
Cumulative
amount re-
Time in months following conversion from “E” I('Sg::r:rﬁbiﬁ
(bond issue) project to regular project Federal
funds obli-
gated)
1 1
2 2
3 5
4 9
5 13
6 18
7 23
8 29
9 34
10 39
11 44
12 49
13 54
14 58
15 61
16 64
17 67
18 70
19 73
20 75
21 77
22 79
23 81
24 83
25 85
26 87
27 89
28 91
29 93
30 94
31 95
32 96
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Cumulative
amount re-
Time in months following conversion from “E” kmg:::r:r?tbg
(bond issue) project to regular project pFederaI
funds obli-
gated)
34 97
35 99
36 100

Subpart G [Reserved]

Subpart H—State Highway
Agency Audit Expense

SOURCE: 49 FR 45578, Nov. 19, 1984, unless
otherwise noted.

§140.801 Purpose.

To establish the reimbursement cri-
teria for Federal participation in
project related audit expenses.

§140.803 Policy.

Project related audits performed in
accordance with generally accepted au-
diting standards (as modified by the
Comptroller General of the TUnited
States) and applicable Federal laws
and regulations are eligible for Federal
participation. The State highway agen-
cy (SHA) may use other State, local
public agency, and Federal audit orga-
nizations as well as licensed or cer-
tified public accounting firms to aug-
ment its audit force.

§140.805 Definitions.

(a) Project related audits. Audits which
directly benefit Federal-aid highway
projects. Audits performed in accord-
ance with the requirements of 23 CFR
part 12, audits of third party contract
costs, and other audits providing assur-
ance that a recipient has complied with
FHWA regulations are all considered
project related audits. Audits bene-
fiting only nonfederal projects, those
performed for SHA management use
only, or those serving similar non-
federal purposes are not considered
project related.

(b) Third party contract costs. Project
related costs incurred by railroads,
utilities, consultants, governmental in-
strumentalities, universities, nonprofit
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organizations, construction contrac-
tors (force account work), and organi-
zations engaged in right-of-way stud-
ies, planning, research, or related ac-
tivities where the terms of a proposal
or contract (including lump sum) ne-
cessitate an audit. Construction con-
tracts (except force account work) are
not included in this group.

§140.807

(a) Federal funds may be used to re-
imburse an SHA for the following types
of project related audit costs:

(1) Salaries, wages, and related costs
paid to public employees in accordance
with subpart G of this part,

(2) Payments by the SHA to any Fed-
eral, State, or local public agency
audit organization, and

(3) Payments by the SHA to licensed
or certified public accounting firms.

(b) Audit costs incurred by an SHA
shall be equitably distributed to all
benefiting parties. The portion of these
costs allocated to the Federal-Aid
Highway Program which are not di-
rectly related to a specific project or
projects shall be equitably distributed,
as a minimum, to the major FHWA
funding categories in that State.

Reimbursable costs.

Subpart —Reimbursement for
Railroad Work

SOURCE: 40 FR 16057, Apr. 9, 1975, unless
otherwise noted.

§140.900 Purpose.

The purpose of this subpart is to pre-
scribe policies and procedures on reim-
bursement to the States for railroad
work done on projects undertaken pur-
suant to the provisions of 23 CFR part
646, subpart B.

§140.902 Applicability.

This subpart, and all references here-
inafter made to ‘‘projects,” applies to
Federal-aid projects involving railroad
facilities, including projects for the
elimination of hazards of railroad-high-
way crossings, and other projects
which use railroad properties or which
involve adjustments required by high-
way construction to either railroad fa-
cilities or facilities that are jointly
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owned or used by railroad and utility
companies.

§140.904 Reimbursement basis.

(a) General. On projects involving the
elimination of hazards of railroad-high-
way crossings, and on other projects
where a railroad company is not obli-
gated to move or to change its facili-
ties at its own expense, reimbursement
will be made for the costs incurred by
the State in making changes to rail-
road facilities as required in connec-
tion with a Federal-aid highway
project, in accordance with the provi-
sions of this subpart.

(b) Eligibility. To be eligible, the costs
must be:

(1) For work which is included in an
approved statewide transportation im-
provement program.

(2) Incurred subsequent to the date of
authorization by the Federal Highway
Administration (FHWA),

(3) Incurred in accordance with the
provisions of 23 CFR, part 646, subpart
B, and

(4) Properly attributable to
project.

[40 FR 16057, Apr. 9, 1975, as amended at 53
FR 18276, May 23, 1988; 62 FR 45328, Aug. 27,
1997]

the

§140.906 Labor costs.

(a) General. (1) Salaries and wages, at
actual or average rates, and related ex-
penses paid by a company to individ-
uals, for the time they are working on
the project, are reimbursable when sup-
ported by adequate records. This shall
include labor costs associated with pre-
liminary engineering, construction en-
gineering, right-of-way, and force ac-
count construction.

(2) Salaries and expenses paid to indi-
viduals who are normally part of the
overhead organization of the company
may be reimbursed for the time they
are working directly on the project,
such as for accounting and bill prepara-
tion, when supported by adequate
records and when the work performed
by such individuals is essential to the
project and could not have been accom-
plished as economically by employees
outside the overhead organization.

(3) Amounts paid to engineers, archi-
tects and others for services directly
related to projects may be reimbursed.
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(b) Labor surcharges. (1) Labor sur-
charges include worker compensation
insurance, public liability and property
damage insurance, and such fringe ben-
efits as the company has established
for the benefit of its employees. The
cost of labor surcharges will be reim-
bursed at actual cost to the company
or a company may, at its option, use
an additive rate or other similar tech-
nique in lieu of actual costs provided
that (i) the rate is based on historical
cost data of the company, (ii) such rate
is representative of actual costs in-
curred, (iii) the rate is adjusted at least
annually taking into consideration
known anticipated changes and cor-
recting for any over or under applied
costs for the preceding period, and (iv)
the rate is approved by the SHA and
FHWA.

(2) Where the company is a self-in-
surer there may be reimbursement:

(i) At experience rates properly de-
veloped from actual costs, not to ex-
ceed the rates of a regular insurance
company for the class of employment
covered, or

(ii) At the option of the company, a
fixed rate of 8 percent of direct labor
costs for worker compensation and
public liability and property damage
insurance together.

[40 FR 16057, Apr. 9, 1975, as amended at 47
FR 33955, Aug. 5, 1982; 56 FR 56578, Nov. 6,
1991]

§140.907 Overhead and indirect con-
struction costs.

(a) A State may elect to reimburse
the railroad company for its overhead
and indirect construction costs.

(b) The FHWA will participate in
these costs provided that:

(1) The costs are distributed to all ap-
plicable work orders and other func-
tions on an equitable and uniform basis
in accordance with generally accepted
accounting principles;

(2) The costs included in the distribu-
tion are limited to costs actually in-
curred by the railroad;

(3) The costs are eligible in accord-
ance with the Federal Acquisition Reg-
ulation (48 CFR), part 31, Contract Cost
Principles and Procedures, relating to
contracts with commercial organiza-
tions;
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(4) The costs are considered reason-
able;

(5) Records are readily available at a
single location which adequately sup-
port the costs included in the distribu-
tion, the method used for distributing
the costs, and the basis for determining
additive rates;

(6) The rates are adjusted at least an-
nually taking into consideration any
overrecovery or underrecovery of costs;
and

(7) The railroad maintains written
procedures which assure proper control
and distribution of the overhead and
indirect construction costs.

[563 FR 18276, May 23, 1988]

§140.908 Materials and supplies.

(a) Procurement. Materials and sup-
plies, if available, are to be furnished
from company stock, except they may
be obtained from other sources near
the project site when available at less
cost. Where not available from com-
pany stock, they may be purchased ei-
ther under competitive bids or existing
continuing contracts, under which the
lowest available prices are developed.
Minor quantities and proprietary prod-
ucts are excluded from these require-
ments. The company shall not be re-
quired to change its existing standards
for materials used in permanent
changes to its facilities.

(b) Costs. (1) Materials and supplies
furnished from company stock shall be
billed at current stock price of such
new or used material at time of issue.

(2) Materials and supplies not fur-
nished from company stock shall be
billed at actual costs to the company
delivered to the point of entry on the
railroad company’s line nearest the
source of procurement.

(3) A reasonable cost of plant inspec-
tion and testing may be included in the
costs of materials and supplies where
such expense has been incurred. The
computation of actual costs of mate-
rials and supplies shall include the de-
duction of all offered discounts, rebates
and allowances.

(c) Materials recovered. (1) Materials
recovered from temporary use and ac-
cepted for reuse by the company shall
be credited to the project at prices
charged to the job, less a consideration
for loss in service life at 10 percent for
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rails, angle bars, tie plates and metal
turnout materials and 15 percent for all
other materials. Materials recovered
from the permanent facility of the
company that are accepted by the com-
pany for return to stock shall be cred-
ited to the project at current stock
prices of such used material.

(2) Materials recovered and not ac-
cepted for reuse by the company, if de-
termined to have a net sale value, shall
be sold by the State or railroad fol-
lowing an opportunity for State inspec-
tion and appropriate solicitation for
bids, to the highest bidder; or if the
company practices a system of periodic
disposal by sale, credit to the project
shall be at the going prices supported
by the records of the company. Where
applicable, credit for materials recov-
ered from the permanent facility in
length or quantities in excess of that
being placed should be reduced to re-
flect any increased cost of railroad op-
eration resulting from the adjustment.

(d) Removal costs. Federal participa-
tion in the costs of removing, sal-
vaging, transporting, and handling re-
covered materials will be limited to
the value of materials recovered, ex-
cept where FHWA approves additional
measures for restoration of affected
areas as required by the physical con-
struction or by reason of safety or aes-
thetics.

(e) Handling costs. The actual and di-
rect costs of handling and loading out
of materials and supplies at and from
company stores or material yards and
of unloading and handling of recovered
materials accepted by the company at
its stores or material yards, are reim-
bursable. At the option of the com-
pany, 5 percent of the amounts billed
for the materials and supplies which
are issued from company stores and
material yards will be reimbursable in
lieu of actual costs.

(f) Credit losses. On projects where a
company actually suffers loss by appli-
cation of credits, the company shall
have the opportunity of submitting a
detailed statement of such loss as a
basis for further adjustment.

§140.910 Equipment.

(a) Company owned equipment. Cost of
company-owned equipment may be re-
imbursed for the average or actual cost
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of operation, light and running repairs,
and depreciation, or at industry rates
representative of actual costs as agreed
to by the railroad, SHA, and FHWA.
Reimbursement for company-owned ve-
hicles may be made at average or ac-
tual costs or at rates of recorded use
per mile which are representative of
actual costs and agreed to by the com-
pany, SHA, and FHWA.

(b) Other equipment. Where company
owned equipment is not available, re-
imbursement will be limited to the
amount of rental paid (1) to the lowest
qualified bidder, (2) under existing con-
tinuing contracts at reasonable cost, or
(3) as an exception, by negotiation
where (b) (1) and (2) are impractical
due to project location or schedule.

[40 FR 16057, Apr. 9, 1975, as amended at 47
FR 33955, Aug. 5, 1982]

§140.912 Transportation.

(a) Employees. The company’s cost of
necessary employee transportation and
subsistence directly attributable to the
project, which is consistent with over-
all policy of the company, is reimburs-
able.

(b) Materials, supplies, and equipment.
The most economical movement of ma-
terials, supplies and equipment to the
project and necessary return to stor-
age, including the associated costs of
loading and unloading equipment, is re-
imbursable. Transportation by a rail-
road company over its own lines in a
revenue train is reimbursable at aver-
age or actual costs, at rates which are
representative of actual costs, or at
rates which the company charges its
customers for similar shipments pro-
vided the rate structure is documented
and available to the public. These rates
are to be agreed to by the company,
SHA, and FHWA. No charge will be
made for transportation by work train
other than the operating expenses of
the work train. When it is more prac-
ticable or more economical to move
equipment on its own wheels, reim-
bursement may be made at average or
actual costs or at rates which are rep-
resentative of actual costs and are
agreed to by the railroad, SHA, and
FHWA.

[40 FR 16057, Apr. 9, 1975, as amended at 47
FR 33955, Aug. 5, 1982]
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§140.914 Credits for improvements.

(a) Credit shall be made to the
project for additions or improvements
which provide for higher quality or in-
creased service capability of the oper-
ating facility and which are provided
solely for the benefit of the company.

(b) Where buildings and other depre-
ciable structures of a company which
are integral to operation of rail traffic
must be replaced, credit shall be made
to the project as set forth in 23 CFR
646.216(c)(2).

(c) No credit is required for additions
or improvements which are:

(1) Necessitated by the requirements
of the highway project.

(2) Replacements which, although not
identical, are of equivalent standard.

(3) Replacements of devices or mate-
rials no longer regularly manufactured
and the next highest grade or size is
used.

(4) Required by governmental and ap-
propriate regulatory commission re-
quirements.

§140.916 Protection.

The cost of essential protective serv-
ices which, in the opinion of a railroad
company, are required to ensure safety
to railroad operations during certain
periods of the construction of a project,
is reimbursable provided an item for
such services is incorporated in the
State-railroad agreement or in a work
order issued by the State and approved
by FHWA.

§140.918 Maintenance and extended
construction.

The cost of maintenance and ex-
tended construction is reimbursable to
the extent provided for in 23 CFR
646.216(f)(4), and where included in the
State-Railroad Agreement or otherwise
approved by the State and FHWA.

§140.920 Lump sum payments.

Where approved by FHWA, pursuant
to 23 CFR 646.216(d)(3), reimbursement
may be made as a lump sum payment,
in lieu of actual costs.

§140.922 Billings.

(a) After the executed State-Railroad
Agreement has been approved by
FHWA, the company may be reim-
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bursed on progress billings of incurred
costs. Costs for materials stockpiled at
the project site or specifically pur-
chased and delivered to the company
for use on the project may be reim-
bursed on progress billings following
approval of the executed State-Rail-
road Agreement or the written agree-
ment under 23 CFR 646.218(c).

(b) The company shall provide one
final and complete billing of all in-
curred costs, or of the agreed-to lump
sum, within one year following comple-
tion of the reimbursable railroad work.
Otherwise, previous payments to the
company may be considered final, ex-
cept as agreed to between the SHA and
the railroad.

(c) All company cost records and ac-
counts relating to the project are sub-
ject to audit by representatives of the
State and/or the Federal Government
for a period of three years from the
date final payment has been received
by the company.

(d) A railroad company must advise
the State promptly of any outstanding
obligation of the State’s contractor for
services furnished by the company such
as protective services.

[40 FR 16057, Apr. 9, 1975, as amended at 40

FR 29712, July 15, 1975; 62 FR 45328, Aug. 27,
1997]

PART 172—PROCUREMENT, MAN-
AGEMENT, AND ADMINISTRA-
TION OF ENGINEERING AND DE-
SIGN RELATED SERVICES

Sec.
172.1
172.3
172.5

Purpose and applicability.

Definitions.

Program management and oversight.
172.7 Procurement methods and procedures.
172.9 Contracts and administration.

172.11 Allowable costs and oversight.

AUTHORITY: 23 U.S.C. 106, 112, 114(a), 302,
315, and 402; 40 U.S.C. 1101 et seq.; 48 CFR part
31; 49 CFR 1.48(b); and 2 CFR part 200.

SOURCE: 80 FR 29927, May 22, 2015, unless
otherwise noted.

§172.1 Purpose and applicability.

This part prescribes the requirements
for the procurement, management, and
administration of engineering and de-
sign related services under 23 U.S.C. 112
and as supplemented by the Uniform
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Administrative Requirements For Fed-
eral Awards rule. The Uniform Admin-
istrative Requirements, Cost Principles
and Audit Requirements For Federal
Awards rule (2 CFR part 200) shall
apply except where inconsistent with
the requirements of this part and other
laws and regulations applicable to the
Federal-aid highway program (FAHP).
The requirements herein apply to fed-
erally funded contracts for engineering
and design related services for projects
subject to the provisions of 23 U.S.C.
112(a) (related to construction) and are
issued to ensure that a qualified con-
sultant is obtained through an equi-
table qualifications-based selection
procurement process, that prescribed
work is properly accomplished in a
timely manner, and at fair and reason-
able cost. State transportation agen-
cies (STA) (or other recipients) shall
ensure that subrecipients comply with
the requirements of this part and the
Uniform Administrative Requirements,
Cost Principles and Audit Require-
ments For Federal Awards rule. Feder-
ally funded contracts for services not
defined as engineering and design re-
lated, or for services not in furtherance
of a highway construction project or
activity subject to the provisions of 23
U.S.C. 112(a), are not subject to the re-
quirements of this part and shall be
procured and administered under the
requirements of the Uniform Adminis-
trative Requirements, Cost Principles
and Audit Requirements For Federal
Awards rule and procedures applicable
to such activities.

§172.3 Definitions.

As used in this part:

Audit means a formal examination, in
accordance with professional stand-
ards, of a consultant’s accounting sys-
tems, incurred cost records, and other
cost presentations to test the reason-
ableness, allowability, and allocability
of costs in accordance with the Federal
cost principles (as specified in 48 CFR
part 31).

Cognizant agency means any govern-
mental agency that has performed an
audit in accordance with generally ac-
cepted government auditing standards
to test compliance with the require-
ments of the Federal cost principles (as
specified in 48 CFR part 31) and issued
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an audit report of the consultant’s in-
direct cost rate, or any described agen-
cy that has conducted a review of an
audit report and related workpapers
prepared by a certified public account-
ant and issued a letter of concurrence
with the audited indirect cost rate(s).
A cognizant agency may be any of the
following:

(1) A Federal agency;

(2) A State transportation agency of
the State where the consultant’s ac-
counting and financial records are lo-
cated; or

(3) A State transportation agency to
which cognizance for the particular in-
direct cost rate(s) of a consulting firm
has been delegated or transferred in
writing by the State transportation
agency identified in paragraph (2) of
this definition.

Competitive megotiation means quali-
fications-based selection procurement
procedures complying with 40 U.S.C.
1101-1104, commonly referred to as the
Brooks Act.

Consultant means the individual or
firm providing engineering and design
related services as a party to a con-
tract with a recipient or subrecipient
of Federal assistance (as defined in 2
CFR 200.86 or 2 CFR 200.93, respec-
tively).

Contract means a written procure-
ment contract or agreement between a
contracting agency and consultant re-
imbursed under a FAHP grant or
subgrant and includes any procurement
subcontract under a contract.

Contracting agencies means a State
transportation agency or a procuring
agency of the State acting in conjunc-
tion with and at the direction of the
State transportation agency, other re-
cipients, and all subrecipients that are
responsible for the procurement, man-
agement, and administration of engi-
neering and design related services.

Contract modification means an agree-
ment modifying the terms or condi-
tions of an original or existing con-
tract.

Engineering and design related services
means:

(1) Program management, construc-
tion management, feasibility studies,
preliminary engineering, design engi-
neering, surveying, mapping, or archi-
tectural related services with respect
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to a highway construction project sub-
ject to 23 U.S.C. 112(a) as defined in 23
U.S.C. 112(b)(2)(A); and

(2) Professional services of an archi-
tectural or engineering nature, as de-
fined by State law, which are required
to or may logically or justifiably be
performed or approved by a person li-
censed, registered, or certified to pro-
vide the services with respect to a
highway construction project subject
to 23 U.S.C. 112(a) and as defined in 40
U.S.C. 1102(2).

Federal cost principles means the cost
principles contained in 48 CFR part 31
of the Federal Acquisition Regulation
for determination of allowable costs of
commercial, for-profit entities.

Fired fee means a sum expressed in
U.S. dollars established to cover the
consultant’s profit and other business
expenses not allowable or otherwise in-
cluded as a direct or indirect cost.

Management support role means per-
forming engineering management serv-
ices or other services acting on the
contracting agency’s behalf, which are
subject to review and oversight by
agency officials, such as a program or
project administration role typically
performed by the contracting agency
and necessary to fulfill the duties im-
posed by title 23 of the United States
Code, other Federal and State laws,
and applicable regulations.

Noncompetitive means the method of
procurement of engineering and design
related services when it is not feasible
to award the contract using competi-
tive negotiation or small purchase pro-
curement methods.

One-year applicable accounting period
means the annual accounting period
for which financial statements are reg-
ularly prepared by the consultant.

Scope of work means all services,
work activities, and actions required of
the consultant by the obligations of
the contract.

Small purchases means the method of
procurement of engineering and design
related services where an adequate
number of qualified sources are re-
viewed and the total contract costs do
not exceed an established simplified ac-
quisition threshold.

State transportation agency
means that department or
maintained

(STA)
agency
in conformity with 23
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U.S.C. 302 and charged under State law
with the responsibility for highway
construction (as defined in 23 U.S.C.
101); and that is authorized by the laws
of the State to make final decisions in
all matters relating to, and to enter
into, all contracts and agreements for
projects and activities to fulfill the du-
ties imposed by title 23 United States
Code, title 23 Code of Federal Regula-
tions, and other applicable Federal
laws and regulations.

Subconsultant means the individual or
firm contracted by a consultant to pro-
vide engineering and design related or
other types of services that are part of
the services which the consultant is
under contract to provide to a recipi-
ent (as defined in 23 CFR 200.86) or sub-
recipient (as defined in 2 CFR 200.93) of
Federal assistance.

§172.5 Program and

oversight.

(a) STA responsibilities. STAs or other
recipients shall develop and sustain or-
ganizational capacity and provide the
resources necessary for the procure-
ment, management, and administra-
tion of engineering and design related
consultant services, reimbursed in
whole or in part with FAHP funding, as
specified in 23 U.S.C. 302(a). Respon-
sibilities shall include the following:

(1) Preparing and maintaining writ-
ten policies and procedures for the pro-
curement, management, and adminis-
tration of engineering and design re-
lated consultant services in accordance
with paragraph (c) of this section;

(2) Establishing a procedure for esti-
mating the level of effort, schedule,
and costs of needed consultant services
and associated agency staffing and re-
sources for management and oversight
in support of project authorization re-
quests submitted to FHWA for ap-
proval, as specified in 23 CFR 630.106;

(3) Procuring, managing, and admin-
istering engineering and design related
consultant services in accordance with
applicable Federal and State laws, reg-

management

ulations, and approved policies and
procedures, as specified in 23 CFR
1.9(a); and

(4) Administering subawards in ac-
cordance with State laws and proce-
dures as specified in 2 CFR part 1201,
and the requirements of 23 U.S.C.
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106(g)(4), and 2 CFR 200.331. Admin-
istering subawards includes providing
oversight of the procurement, manage-
ment, and administration of engineer-
ing and design related consultant serv-
ices by subrecipients to ensure compli-
ance with applicable Federal and State
laws and regulations. Nothing in this
part shall be taken as relieving the
STA (or other recipient) of its responsi-
bility under laws and regulations appli-
cable to the FAHP for the work per-
formed under any consultant agree-
ment or contract entered into by a sub-
recipient.

(b) Subrecipient responsibilities. Sub-
recipients shall develop and sustain or-
ganizational capacity and provide the
resources necessary for the procure-
ment, management, and administra-
tion of engineering and design related
consultant services, reimbursed in
whole or in part with FAHP funding as
specified in 23 U.S.C. 106(g)(4)(A). Re-
sponsibilities shall include the fol-
lowing:

(1) Adopting written policies and pro-
cedures prescribed by the awarding
STA or other recipient for the procure-
ment, management, and administra-
tion of engineering and design related
consultant services in accordance with
applicable Federal and State laws and
regulations; or when not prescribed,
shall include:

(i) Preparing and maintaining its
own written policies and procedures in
accordance with paragraph (c) of this
section; or

(ii) Submitting documentation asso-
ciated with each procurement and sub-
sequent contract to the awarding STA
or other grantee for review to assess
compliance with applicable Federal
and State laws, regulations, and the re-
quirements of this part;

(2) Procuring, managing, and admin-
istering engineering and design related
consultant services in accordance with
applicable Federal and State laws, reg-

ulations, and approved policies and
procedures, as specified in 23 CFR
1.9(a).

(c) Written policies and procedures. The
contracting agency shall prepare and
maintain written policies and proce-
dures for the procurement, manage-
ment, and administration of engineer-
ing and design related consultant serv-
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ices. The FHWA shall approve the writ-
ten policies and procedures, including
all revisions to such policies and proce-
dures, of the STA or recipient to assess
compliance with applicable require-
ments. The STA or other recipient
shall approve the written policies and
procedures, including all revisions to
such policies and procedures, of a sub-
recipient to assess compliance with ap-
plicable requirements. These policies
and procedures shall address, as appro-
priate for each method of procurement
a contracting agency proposes to use,
the following items to ensure compli-
ance with Federal and State laws, reg-
ulations, and the requirements of this
part:

(1) Preparing a scope of work and
evaluation factors for the ranking/se-
lection of a consultant;

(2) Soliciting interests, qualifica-
tions, or proposals from prospective
consultants;

(3) Preventing, identifying, and miti-
gating conflicts of interest for employ-
ees of both the contracting agency and
consultants and promptly disclosing in
writing any potential conflict to the
STA and FHWA, as specified in 2 CFR
200.112 and 23 CFR 1.33, and the require-
ments of this part.

(4) Verifying suspension and debar-
ment actions and eligibility of consult-
ants, as specified in 2 CFR part 1200
and 2 CFR part 180;

(5) Evaluating interests, qualifica-
tions, or proposals and the ranking/se-
lection of a consultant;

(6) Determining, based upon State
procedures and the size and complexity
of a project, the need for additional
discussions following RFP submission
and evaluation;

(7) Preparing an independent agency
estimate for use in negotiation with
the selected consultant;

(8) Selecting appropriate contract
type, payment method, and terms and
incorporating required contract provi-
sions, assurances, and certifications in
accordance with §172.9;

(9) Negotiating a contract with the
selected consultant including instruc-
tions for proper disposal of concealed
cost proposals of unsuccessful bidders;

(10) Establishing elements of con-
tract costs, accepting indirect cost
rate(s) for application to contracts, and
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assuring consultant compliance with
the Federal cost principles in accord-
ance with §172.11;

(11) Ensuring consultant costs billed
are allowable in accordance with the
Federal cost principles and consistent
with the contract terms as well as the
acceptability and progress of the con-
sultant’s work;

(12) Monitoring the consultant’s
work and compliance with the terms,
conditions, and specifications of the
contract;

(13) Preparing a consultant’s per-
formance evaluation when services are
completed and using such performance
data in future evaluation and ranking
of consultant to provide similar serv-
ices;

(14) Closing-out a contract;

(15) Retaining supporting pro-
grammatic and contract records, as
specified in 2 CFR 200.333 and the re-
quirements of this part;

(16) Determining the extent to which
the consultant, which is responsible for
the professional quality, technical ac-
curacy, and coordination of services,
may be reasonably liable for costs re-
sulting from errors and omissions in
the work furnished under its contract;

(17) Assessing administrative, con-
tractual, or legal remedies in instances
where consultants violate or breach
contract terms and conditions, and
providing for such sanctions and pen-
alties as may be appropriate; and

(18) Resolving disputes in the pro-
curement, management, and adminis-
tration of engineering and design re-
lated consultant services.

(d) A contracting agency may for-
mally adopt, by statute or within ap-
proved written policies and procedures
as specified in paragraph (c) of this sec-
tion, any direct Federal Government or
other contracting regulation, standard,
or procedure provided its application
does not conflict with the provisions of
23 U.S.C. 112, the requirements of this
part, and other laws and regulations
applicable to the FAHP.

(e) Notwithstanding paragraph (d) of
this section, a contracting agency shall
have a reasonable period of time, not
to exceed 12 months from the effective
date of this rule unless an extension is
granted for unique or extenuating cir-
cumstances, to issue or update current
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written policies and procedures for re-
view and approval in accordance with
paragraph (c) of this section and con-
sistent with the requirements of this
part.

§172.7 Procurement methods and pro-
cedures.

(a) Procurement methods. The procure-
ment of engineering and design related
services funded by FAHP funds and re-
lated to a highway construction
project subject to the provisions of 23
U.S.C. 112(a) shall be conducted in ac-
cordance with one of three methods:
Competitive negotiation (qualifica-
tions-based selection) procurement,
small purchases procurement for small
dollar value contracts, and non-
competitive procurement where spe-
cific conditions exist allowing solicita-
tion and negotiation to take place with
a single consultant.

(1) Competitive negotiation (qualifica-
tions-based selection). Except as pro-
vided in paragraphs (a)(2) and (3) of this
section, contracting agencies shall use
the competitive negotiation method
for the procurement of engineering and
design related services when FAHP
funds are involved in the contract, as
specified in 23 U.S.C. 112(b)(2)(A). The
solicitation, evaluation, ranking, selec-
tion, and negotiation shall comply
with the qualifications-based selection
procurement procedures for architec-
tural and engineering services codified
under 40 U.S.C. 1101-1104, commonly re-
ferred to as the Brooks Act. In accord-
ance with the requirements of the
Brooks Act, the following procedures
shall apply to the competitive negotia-
tion procurement method:

(1) Solicitation. The solicitation proc-
ess shall be by public announcement,
public advertisement, or any other
public forum or method that assures
qualified in-State and out-of-State con-
sultants are given a fair opportunity to
be considered for award of the con-
tract. Procurement procedures may in-
volve a single step process with
issuance of a request for proposal
(RFP) to all interested consultants or a
multiphase process with issuance of a
request for statements or letters of in-
terest or qualifications (RFQ) whereby
responding consultants are ranked
based on qualifications and a RFP is
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then provided to three or more of the
most highly qualified consultants. Min-
imum qualifications of consultants to
perform services under general work
categories or areas of expertise may
also be assessed through a
prequalification process whereby an-
nual statements of qualifications and
performance data are encouraged. Re-
gardless of any process utilized for
prequalification of consultants or for
an initial assessment of a consultant’s
qualifications under a RFQ, a RFP spe-
cific to the project, task, or service is
required for evaluation of a consult-
ant’s specific technical approach and
qualifications.

(ii) Request for proposal (RFP). The
RFP shall provide all information and
requirements necessary for interested
consultants to provide a response to
the RFP and compete for the solicited
services. The RFP shall:

(A) Provide a clear, accurate, and de-
tailed description of the scope of work,
technical requirements, and qualifica-
tions of consultants necessary for the
services to be rendered. To the extent
practicable, the scope of work should
detail the purpose and description of
the project, services to be performed,
deliverables to be provided, estimated
schedule for performance of the work,
and applicable standards, specifica-
tions, and policies;

(B) Identify the requirements for any
discussions that may be conducted
with three or more of the most highly
qualified consultants following submis-
sion and evaluation of proposals;

(C) Identify evaluation factors in-
cluding their relative weight of impor-
tance in accordance with paragraph
(a)(1)(iii) of this section;

(D) Specify the contract type and
method(s) of payment anticipated to
contract for the solicited services in
accordance with §172.9;

(B) Identify any special provisions or
contract requirements associated with
the solicited services;

(F) Require that submission of any
requested cost proposals or elements of
cost be in a concealed format and sepa-
rate from technical/qualifications pro-
posals, since these shall not be consid-
ered in the evaluation, ranking, and se-
lection phase; and
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(G) Provide an estimated schedule for
the procurement process and establish
a submittal deadline for responses to
the RFP that provides sufficient time
for interested consultants to receive
notice, prepare, and submit a proposal,
which except in unusual circumstances
shall be not less than 14 calendar days
from the date of issuance of the RFP.

(iii) Evaluation factors. (A) Criteria
used for evaluation, ranking, and selec-
tion of consultants to perform engi-
neering and design related services
must assess the demonstrated com-
petence and qualifications for the type
of professional services solicited. These
qualifications-based factors may in-
clude, but are not limited to, technical
approach (e.g., project understanding,
innovative concepts or alternatives,
quality control procedures), work expe-
rience, specialized expertise, profes-
sional licensure, staff capabilities,
workload capacity, and past perform-
ance.

(B) Price shall not be used as a factor
in the evaluation, ranking, and selec-
tion phase. All price or cost related
items which include, but are not lim-
ited to, cost proposals, direct salaries/
wage rates, indirect cost rates, and
other direct costs are prohibited from
being used as evaluation criteria.

(C) In-State or local preference shall
not be used as a factor in the evalua-
tion, ranking, and selection phase.
State licensing laws are not preempted
by this provision and professional 1li-
censure within a jurisdiction may be
established as a requirement for the
minimum qualifications and com-
petence of a consultant to perform the
solicited services.

(D) The following nonqualifications-
based evaluation criteria are permitted
under the specified conditions and pro-
vided the combined total of these cri-
teria do not exceed a nominal value of
10 percent of the total evaluation cri-
teria to maintain the integrity of a
qualifications-based selection:

(I) A local presence may be used as a
nominal evaluation factor where appro-
priate. This criteria shall not be based
on political or jurisdictional bound-
aries and may be applied on a project-
by-project basis for contracts where a
need has been established for a consult-
ant to provide a local presence, a local
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presence will add value to the quality
and efficiency of the project, and appli-
cation of this criteria leaves an appro-
priate number of qualified consultants,
given the mnature and size of the
project. If a consultant from outside of
the locality area indicates as part of a
proposal that it will satisfy the criteria
in some manner, such as establishing a
local project office, that commitment
shall be considered to have satisfied
the local presence criteria.

(2) The participation of qualified and
certified Disadvantaged Business En-
terprise (DBE) subconsultants may be
used as a nominal evaluation criterion
where appropriate in accordance with
49 CFR part 26 and a contracting agen-
cy’s FHWA-approved DBE program.

(iv) Evaluation, ranking, and selection.
(A) The contracting agency shall evalu-
ate consultant proposals based on the
criteria established and published with-
in the public solicitation.

(B) Although the contract will be
with the consultant, proposal evalua-
tions shall consider the qualifications
of the consultant and any subconsult-
ants identified within the proposal
with respect to the scope of work and
established criteria.

(C) The contracting agency shall
specify in the RFP discussion require-
ments that shall follow submission and
evaluation of proposals and based on
the size and complexity of the project
or as defined in contracting agency
written policies and procedures, as
specified in §172.5(c). Discussions, as re-
quired by the RFP, may be written, by
telephone, video conference, or by oral
presentation/interview and shall be
with at least three of the most highly
qualified consultants to clarify the
technical approach, qualifications, and
capabilities provided in response to the
RFP.

(D) From the proposal evaluation and
any subsequent discussions which may
have been conducted, the contracting
agency shall rank, in order of pref-
erence, at least three consultants de-
termined most highly qualified to per-
form the solicited services based on the
established and published criteria. In
instances where only two qualified con-
sultants respond to the solicitation,
the contracting agency may proceed
with evaluation and selection if it is
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determined that the solicitation did
not contain conditions or requirements
that arbitrarily limited competition.
Alternatively, a contracting agency
may pursue procurement following the
noncompetitive method when competi-
tion is determined to be inadequate
and it is determined to not be feasible
or practical to re-compete under a new
solicitation as specified in paragraph
(a)(3)(iii)(C) of this section.

(BE) Notification must be provided to
responding consultants of the final
ranking of the three most highly quali-
fied consultants.

(F) The contracting agency shall re-
tain supporting documentation of the
solicitation, proposal, evaluation, and
selection of the consultant in accord-
ance with this section and the provi-
sions of 2 CFR 200.333.

(v) Negotiation. (A) The process for
negotiation of the contract shall com-
ply with the requirements codified in
40 U.S.C. 1104(b) for the order of nego-
tiation.

(B) Independent estimate. Prior to re-
ceipt or review of the most highly
qualified consultant’s cost proposal,
the contracting agency shall prepare a
detailed independent estimate with an
appropriate breakdown of the work or
labor hours, types or classifications of
labor required, other direct costs, and
consultant’s fixed fee for the defined
scope of work. The independent esti-
mate shall serve as the basis for nego-
tiation.

(C) The contracting agency shall es-
tablish elements of contract costs (e.g.,
indirect cost rates, direct salary or
wage rates, fixed fee, and other direct
costs) separately in accordance with
§172.11. The use of the independent es-
timate and determination of cost al-
lowance in accordance with §172.11
shall ensure contracts for the consult-
ant services are obtained at a fair and
reasonable cost, as specified in 40
U.S.C. 1104(a).

(D) If concealed cost proposals were
submitted in conjunction with tech-
nical/qualifications proposals, the con-
tracting agency may consider only the
cost proposal of the consultant with
which negotiations are initiated. Due
to the confidential nature of this data,
as specified in 23 U.S.C. 112(b)(2)(E),
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concealed cost proposals of unsuccess-
ful consultants may be disposed of in
accordance with written policies and
procedures established under §172.5(c).

(E) The contracting agency shall re-
tain documentation of negotiation ac-
tivities and resources used in the anal-
ysis of costs to establish elements of
the contract in accordance with the
provisions of 2 CFR 200.333. This docu-
mentation shall include the consultant
cost certification and documentation
supporting the acceptance of the indi-
rect cost rate to be applied to the con-
tract, as specified in §172.11(c).

(2) Small purchases. The contracting
agency may use the State’s small pur-
chase procedures that reflect applica-
ble State laws and regulations for the
procurement of engineering and design
related services provided the total con-
tract costs do not exceed the Federal
simplified acquisition threshold (as de-
fined in 48 CFR 2.101). When a lower
threshold for use of small purchase pro-
cedures is established in State law, reg-
ulation, or policy, the lower threshold
shall apply to the use of FAHP funds.
The following additional requirements
shall apply to the small purchase pro-
curement method:

(i) The scope of work, project phases,
and contract requirements shall not be
broken down into smaller components
merely to permit the use of small pur-
chase procedures.

(ii) A minimum of three consultants
are required to satisfy the adequate
number of qualified sources reviewed.
In instances where only two qualified
consultants respond to the solicitation,
the contracting agency may proceed
with evaluation and selection if it is
determined that the solicitation did
not contain conditions or requirements
which arbitrarily limited competition.
Alternatively, a contracting agency
may pursue procurement following the
noncompetitive method when competi-
tion is determined to be inadequate
and it is determined to not be feasible
or practical to re compete under a new
solicitation as specified in
§172.7(a)(3)(iii)(C).

(iii) Contract costs may be nego-
tiated in accordance with State small
purchase procedures; however, the al-
lowability of costs shall be determined
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in accordance with the Federal cost
principles.

(iv) The full amount of any contract
modification or amendment that would
cause the total contract amount to ex-
ceed the established simplified acquisi-
tion threshold is ineligible for Federal-
aid funding. The FHWA may withdraw
all Federal-aid from a contract if it is
modified or amended above the applica-
ble established simplified acquisition
threshold.

(38) Noncompetitive. The following re-
quirements shall apply to the non-
competitive procurement method:

(i) A contracting agency may use its
own noncompetitive procedures that
reflect applicable State and local laws
and regulations and conform to appli-
cable Federal requirements.

(ii) A contracting agency shall estab-
lish a process to determine when non-
competitive procedures will be used
and shall submit justification to, and
receive approval from FHWA before
using this form of contracting.

(iii) A contracting agency may award
a contract by noncompetitive proce-
dures under the following limited cir-
cumstances:

(A) The service is available only from
a single source;

(B) There is an emergency which will
not permit the time necessary to con-
duct competitive negotiations; or

(C) After solicitation of a number of
sources, competition is determined to
be inadequate.

(iv) Contract costs may be negotiated
in accordance with contracting agency
noncompetitive procedures; however,
the allowability of costs shall be deter-
mined in accordance with the Federal
cost principles.

(b) Additional procurement require-
ments—(1) Uniform administrative re-
quirements, cost principles and audit re-
quirements for Federal awards. (i) STAs
or other recipients and their subrecipi-
ents shall comply with procurement re-
quirements established in State and
local laws, regulations, policies, and
procedures that are not addressed by or
are not in conflict with applicable Fed-
eral laws and regulations, as specified
in 2 CFR part 1201.

(ii) When State and local procure-
ment laws, regulations, policies, or
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procedures are in conflict with applica-
ble Federal laws and regulations, a
contracting agency shall comply with
Federal requirements to be eligible for
Federal-aid reimbursement of the asso-
ciated costs of the services incurred
following FHWA authorization, as
specified in 2 CFR 200.102(c).

(2) Disadvantaged Business Enterprise
(DBE) program. (i) A contracting agen-
cy shall give consideration to DBE con-
sultants in the procurement of engi-
neering and design related service con-
tracts subject to 23 U.S.C. 112(b)(2) in
accordance with 49 CFR part 26. When
DBE program participation goals can-
not be met through race-neutral meas-
ures, additional DBE participation on
engineering and design related services
contracts may be achieved in accord-
ance with a contracting agency’s
FHWA approved DBE program through
either:

(A) Use of an evaluation criterion in
the qualifications-based selection of
consultants, as specified in
§172.7(a)(1)(iii)(D); or

(B) Establishment of a contract par-
ticipation goal.

(ii) The use of quotas or exclusive
set-asides for DBE consultants is pro-
hibited, as specified in 49 CFR 26.43.

(3) Suspension and debarment. A con-
tracting agency shall verify suspension
and debarment actions and eligibility
status of consultants and subconsult-
ants prior to entering into an agree-
ment or contract in accordance with 2
CFR part 1200 and 2 CFR part 180.

(4) Conflicts of interest. (i) A con-
tracting agency shall maintain a writ-
ten code of standards of conduct gov-
erning the performance of their em-
ployees engaged in the award and ad-
ministration of engineering and design
related services contracts under this
part and governing the conduct and
roles of consultants in the performance
of services under such contracts to pre-
vent, identify, and mitigate conflicts of
interest in accordance with 2 CFR
200.112, 23 CFR 1.33 and the provisions
of this paragraph (b)(4).

(ii) No employee, officer, or agent of
the contracting agency shall partici-
pate in selection, or in the award or ad-
ministration of a contract supported
by Federal-aid funds if a conflict of in-
terest, real or apparent, would be in-
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volved. Such a conflict arises when
there is a financial or other interest in
the consultant selected for award by:

(A) The employee, officer, or agent;

(B) Any member of his or her imme-
diate family;

(C) His or her partner; or

(D) An organization that employs or
is about to employ any of the above.

(iii) The contracting agency’s offi-
cers, employees, or agents shall neither
solicit nor accept gratuities, favors, or
anything of monetary value from con-
sultants, potential consultants, or par-
ties to subagreements. A contracting
agency may establish dollar thresholds
where the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value.

(iv) A contracting agency may pro-
vide additional prohibitions relative to
real, apparent, or potential conflicts of
interest.

(v) To the extent permitted by State
or local law or regulations, the stand-
ards of conduct required by this para-
graph shall provide for penalties, sanc-
tions, or other disciplinary actions for
violations of such standards by the
contracting agency’s officers, employ-
ees, or agents, or by consultants or
their agents.

(vi) A contracting agency shall
promptly disclose in writing any poten-
tial conflict of interest to FHWA.

(5) Consultant services in management
support roles. (i) When FAHP funds par-
ticipate in a consultant services con-
tract, the contracting agency shall re-
ceive approval from FHWA, or the re-
cipient as appropriate, before utilizing
a consultant to act in a management
support role for the contracting agen-
cy; unless an alternate approval proce-
dure has been approved. Use of consult-
ants in management support roles does
not relieve the contracting agency of
responsibilities associated with the use
of FAHP funds, as specified in 23 U.S.C.
302(a) and 23 U.S.C. 106(g)(4) and should
be limited to large projects or cir-
cumstances where unusual cost or time
constraints exist, unique technical or
managerial expertise is required, and/
or an increase in contracting agency
staff is not a viable option.

(ii) Management support roles may
include, but are not limited to, pro-
viding oversight of an element of a
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highway program, function, or service
on behalf of the contracting agency or
may involve managing or providing
oversight of a project, series of
projects, or the work of other consult-
ants and contractors on behalf of the
contracting agency. Contracting agen-
cy written policies and procedures as
specified in §172.5(c) may further define
allowable management roles and serv-
ices a consultant may provide, specific
approval responsibilities, and associ-
ated controls necessary to ensure com-
pliance with Federal requirements.

(iii) Use of consultants or subconsult-
ants in management support roles re-
quires appropriate conflicts of interest
standards as specified in paragraph
(b)(4) of this section and adequate con-
tracting agency staffing to administer
and monitor the management consult-
ant contract, as specified in §172.9(d). A
consultant serving in a management
support role may be precluded from
providing additional services on
projects, activities, or contracts under
its oversight due to potential conflicts
of interest.

(iv) FAHP funds shall not participate
in the costs of a consultant serving in
a management support role where the
consultant was not procured in accord-
ance with Federal and State require-
ments, as specified in 23 CFR 1.9(a).

(v) Where benefiting more than a sin-
gle Federal-aid project, allocability of
consultant contract costs for services
related to a management support role
shall be distributed consistent with the
cost principles applicable to the con-
tracting agency, as specified in 2 CFR
part 200, subpart E—Cost Principles.

§172.9 Contracts and administration.

(a) Contract types. The contracting
agency shall use the following types of
contracts:

(1) Project-specific. A contract be-
tween the contracting agency and con-
sultant for the performance of services
and defined scope of work related to a
specific project or projects.

(2) Multiphase. A project-specific con-
tract where the solicited services are
divided into phases whereby the spe-
cific scope of work and associated costs
may be negotiated and authorized by
phase as the project progresses.
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(3) On-call or indefinite delivery/indefi-
nite quantity (IDIQ). A contract for the
performance of services for a number of
projects, under task or work orders
issued on an as-needed or on-call basis,
for an established contract period. The
procurement of services to be per-
formed under on-call or IDIQ contracts
shall follow either competitive nego-
tiation or small purchase procurement
procedures, as specified in §172.7. The
solicitation and contract provisions
shall address the following require-
ments:

(i) Specify a reasonable maximum
length of contract period, including the
number and period of any allowable
contract extensions, which shall not
exceed 5 years;

(ii) Specify a maximum total con-
tract dollar amount that may be
awarded under a contract;

(iii) Include a statement of work, re-
quirements, specifications, or other de-
scription to define the general scope,
complexity, and professional nature of
the services; and

(iv) If multiple consultants are to be
selected and multiple on-call or IDIQ
contracts awarded through a single so-
licitation for specific services:

(A) Identify the number of consult-
ants that may be selected or contracts
that may be awarded from the solicita-
tion; and

(B) Specify the procedures the con-
tracting agency will use in competing
and awarding task or work orders
among the selected, qualified consult-
ants. Task or work orders shall not be
competed and awarded among the se-
lected, qualified consultants on the
basis of costs under on-call or IDIQ
contracts for services procured with
competitive mnegotiation procedures.
Under competitive mnegotiation pro-
curement, each specific task or work
order shall be awarded to the selected,
qualified consultants:

(I) Through an additional qualifica-
tions-based selection procedure, which
may include, but does not require, a
formal RFP in accordance with
§172.5(a)(1)(ii); or

(2) On a regional basis whereby the
State is divided into regions and con-
sultants are selected to provide on-call
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or IDIQ services for an assigned re-
gion(s) identified within the solicita-
tion.

(b) Payment methods. (1) The method
of payment to the consultant shall be
set forth in the original solicitation,
contract, and in any contract modifica-
tion thereto. The methods of payment
shall be: Lump sum, cost plus fixed fee,
cost per unit of work, or specific rates
of compensation. A single contract
may contain different payment meth-
ods as appropriate for compensation of
different elements of work.

(2) The cost plus a percentage of cost
and percentage of construction cost
methods of payment shall not be used.

(3) The lump sum payment method
shall only be used when the con-
tracting agency has established the ex-
tent, scope, complexity, character, and
duration of the work to be required to
a degree that fair and reasonable com-
pensation, including a fixed fee, can be
determined at the time of negotiation.

(4) When the method of payment is
other than lump sum, the contract
shall specify a maximum amount pay-
able which shall not be exceeded unless
adjusted by a contract modification.

(5) The specific rates of compensation
payment method provides for reim-
bursement on the basis of direct labor
hours at specified fixed hourly rates,
including direct labor costs, indirect
costs, and fee or profit, plus any other
direct expenses or costs, subject to an
agreement maximum amount. This
payment method shall only be used
when it is not possible at the time of
procurement to estimate the extent or
duration of the work or to estimate
costs with any reasonable degree of ac-
curacy. This specific rates of com-
pensation payment method should be
limited to contracts or components of
contracts for specialized or support
type services where the consultant is
not in direct control of the number of
hours worked, such as construction en-
gineering and inspection. When using
this payment method, the contracting
agency shall manage and monitor the
consultant’s level of effort and classi-
fication of employees used to perform
the contracted services.

(6) A contracting agency may with-
hold retainage from payments in ac-
cordance with prompt pay require-
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ments, as specified in 49 CFR 26.29.
When retainage is used, the terms and
conditions of the contract shall clearly
define agency requirements, including
periodic reduction in retention and the
conditions for release of retention.

(c) Contract provisions. (1) All con-
tracts and subcontracts shall include
the following provisions, either by ref-
erence or by physical incorporation
into the language of each contract or
subcontract, as applicable:

(i) Administrative, contractual, or
legal remedies in instances where con-
sultants violate or breach contract
terms and conditions, and provide for
such sanctions and penalties as may be
appropriate;

(ii) Notice of contracting agency re-
quirements and regulations pertaining
to reporting;

(iii) Contracting agency require-
ments and regulations pertaining to
copyrights and rights in data;

(iv) Access by recipient, the sub-
recipient, FHWA, the U.S. Department
of Transportation’s Inspector General,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
sultant which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions;

(v) Retention of all required records
for not less than 3 years after the con-
tracting agency makes final payment
and all other pending matters are
closed;

(vi) Standard DOT Title VI Assur-
ances (DOT Order 1050.2);

(vii) Disadvantaged Business Enter-
prise (DBE) assurance, as specified in
49 CFR 26.13(b);

(viii) Prompt pay requirements, as
specified in 49 CFR 26.29;

(ix) Determination of allowable costs
in accordance with the Federal cost
principles;

(x) Contracting agency requirements
pertaining to consultant errors and
omissions;

(xi) Contracting agency requirements
pertaining to conflicts of interest, as
specified in 23 CFR 1.33 and the require-
ments of this part; and

(xii) A provision for termination for
cause and termination for convenience
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by the contracting agency including
the manner by which it will be effected
and the basis for settlement.

(2) All contracts and subcontracts ex-
ceeding $100,000 shall contain, either by
reference or by physical incorporation
into the language of each contract, a
provision for lobbying certification and
disclosure, as specified in 49 CFR part
20.

(d) Contract administration and moni-
toring—(1) Responsible charge. A full-
time, public employee of the con-
tracting agency qualified to ensure
that the work delivered under contract
is complete, accurate, and consistent
with the terms, conditions, and speci-
fications of the contract shall be in re-
sponsible charge of each contract or
project. While an independent consult-
ant may be procured to serve in a pro-
gram or project management support
role, as specified in §172.7(b)(5), or to
provide technical assistance in review
and acceptance of engineering and de-
sign related services performed and
products developed by other consult-
ants, the contracting agency shall des-
ignate a public employee as being in
responsible charge. A public employee
may serve in responsible charge of
multiple projects and contracting
agencies may use multiple public em-
ployees to fulfill monitoring respon-
sibilities. The term responsible charge
is intended to be applied only in the
context defined within this regulation.
It may or may not correspond to its
usage in State laws regulating the li-
censure and/or conduct of professional
engineers. The public employee’s re-
sponsibilities shall include:

(i) Administering inherently govern-
mental activities including, but not
limited to, contract negotiation, con-
tract payment, and evaluation of com-
pliance, performance, and quality of
services provided by consultant;

(ii) Being familiar with the contract
requirements, scope of services to be
performed, and products to be produced
by the consultant;

(iii) Being familiar with the quali-
fications and responsibilities of the
consultant’s staff and evaluating any
requested changes in key personnel;

(iv) Scheduling and attending
progress and project review meetings,
commensurate with the magnitude,
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complexity, and type of work, to en-
sure the work is progressing in accord-
ance with established scope of work
and schedule milestones;

(v) Ensuring consultant costs billed
are allowable in accordance with the
Federal cost principles and consistent
with the contract terms as well as the
acceptability and progress of the con-
sultant’s work;

(vi) Evaluating and participating in
decisions for contract modifications;
and

(vii) Documenting contract moni-
toring activities and maintaining sup-
porting contract records, as specified
in 2 CFR 200.333.

(2) Performance evaluation. The con-
tracting agency shall prepare an eval-
uation summarizing the consultant’s
performance on a contract. The per-
formance evaluation should include,
but not be limited to, an assessment of
the timely completion of work, adher-
ence to contract scope and budget, and
quality of the work conducted. The
contracting agency shall provide the
consultant a copy of the performance
evaluation and an opportunity to pro-
vide written comments to be attached
to the evaluation. The contracting
agency should prepare additional in-
terim performance evaluations based
on the scope, complexity, and size of
the contract as a means to provide
feedback, foster communication, and
achieve desired changes or improve-
ments. Completed performance evalua-
tions should be archived for consider-
ation as an element of past perform-
ance in the future evaluation of the
consultant to provide similar services.

(e) Contract modification. (1) Contract
modifications are required for any
amendments to the terms of the exist-
ing contract that change the cost of
the contract; significantly change the
character, scope, complexity, or dura-
tion of the work; or significantly
change the conditions under which the
work is required to be performed.

(2) A contract modification shall
clearly define and document the
changes made to the contract, estab-
lish the method of payment for any ad-
justments in contract costs, and be in
compliance with the terms and condi-
tions of the contract and original pro-
curement.
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(3) A contracting agency shall nego-
tiate contract modifications following
the same procedures as the negotiation
of the original contract.

(4) A contracting agency may add to
a contract only the type of services and
work included within the scope of serv-
ices of the original solicitation from
which a qualifications-based selection
was made.

(6) For any additional engineering
and design related services outside of
the scope of work established in the
original request for proposal, a con-
tracting agency shall:

(i) Procure the services under a new
solicitation;

(ii) Perform the work itself using
contracting agency staff; or

(iii) Use a different, existing contract
under which the services would be
within the scope of work.

(6) Overruns in the costs of the work
shall not automatically warrant an in-
crease in the fixed fee portion of a cost
plus fixed fee reimbursed contract. Per-
mitted changes to the scope of work or
duration may warrant consideration
for adjustment of the fixed fee portion
of cost plus fixed fee or lump sum reim-
bursed contracts.

§172.11 Allowable costs and oversight.

(a) Allowable costs. (1) Costs or prices
based on estimated costs for contracts
shall be eligible for Federal-aid reim-
bursement only to the extent that
costs incurred or cost estimates in-
cluded in negotiated prices are allow-
able in accordance with the Federal
cost principles.

(2) Consultants shall be responsible
for accounting for costs appropriately
and for maintaining records, including
supporting documentation, adequate to
demonstrate that costs claimed have
been incurred, are allocable to the con-
tract, and comply with Federal cost
principles.

(b) Elements of contract costs. The fol-
lowing requirements shall apply to the
establishment of the specified elements
of contract costs:

(1) Indirect cost rates. (i) Indirect cost
rates shall be updated on an annual
basis in accordance with the consult-
ant’s annual accounting period and in
compliance with the Federal cost prin-
ciples.
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(ii) Contracting agencies shall accept
a consultant’s or subconsultant’s indi-
rect cost rate(s) established for a 1-
year applicable accounting period by a
cognizant agency that has:

(A) Performed an audit in accordance
with generally accepted government
auditing standards to test compliance
with the requirements of the Federal
cost principles and issued an audit re-
port of the consultant’s indirect cost
rate(s); or

(B) Conducted a review of an audit
report and related workpapers prepared
by a certified public accountant and
issued a letter of concurrence with the
related audited indirect cost rate(s).

(iii) When the indirect cost rate has
not been established by a cognizant
agency in accordance with paragraph
(b)(1)(ii) of this section, a STA or other
recipient shall perform an evaluation
of a consultant’s or subconsultant’s in-
direct cost rate prior to acceptance and
application of the rate to contracts ad-
ministered by the recipient or its sub-
recipients. The evaluation performed
by STAs or other recipients to estab-
lish or accept an indirect cost rate
shall provide assurance of compliance
with the Federal cost principles and
may consist of one or more of the fol-
lowing:

(A) Performing an audit in accord-
ance with generally accepted govern-
ment auditing standards and issuing an
audit report;

(B) Reviewing and accepting an audit
report and related workpapers prepared
by a certified public accountant or an-
other STA;

(C) Establishing a provisional indi-
rect cost rate for the specific contract
and adjusting contract costs based
upon an audited final rate at the com-
pletion of the contract; or

(D) Conducting other evaluations in
accordance with a risk-based oversight
process as specified in paragraph (c)(2)
of this section and within the agency’s
approved written policies and proce-
dures, as specified in §172.5(c).

(iv) A lower indirect cost rate may be
accepted for use on a contract if sub-
mitted voluntarily by a consultant;
however, the consultant’s offer of a
lower indirect cost rate shall not be a
condition or qualification to be consid-
ered for the work or contract award.
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(v) Once accepted in accordance with
paragraphs (b)(1)(ii) through (iv) of this
section, contracting agencies shall
apply such indirect cost rate for the
purposes of contract estimation, nego-
tiation, administration, reporting, and
contract payment and the indirect cost
rate shall not be limited by adminis-
trative or de facto ceilings of any kind.

(vi) A consultant’s accepted indirect
cost rate for its l-year applicable ac-
counting period shall be applied to con-
tracts; however, once an indirect cost
rate is established for a contract, it
may be extended beyond the 1-year ap-
plicable period, through the duration of
the specific contract, provided all con-
cerned parties agree. Agreement to the
extension of the 1-year applicable pe-
riod shall not be a condition or quali-
fication to be considered for the work
or contract award.

(vii) Disputed rates. If an indirect cost
rate established by a cognizant agency
in paragraph (b)(1)(ii) of this section is
in dispute, the contracting agency does
not have to accept the rate. A con-
tracting agency may perform its own
audit or other evaluation of the con-
sultant’s indirect cost rate for applica-
tion to the specific contract, until or
unless the dispute is resolved. A con-
tracting agency may alternatively ne-
gotiate a provisional indirect cost rate
for the specific contract and adjust
contract costs based upon an audited
final rate. Only the consultant and the
parties involved in performing the indi-
rect cost audit may dispute the estab-
lished indirect cost rate. If an error is
discovered in the established indirect
cost rate, the rate may be disputed by
any prospective contracting agency.

(2) Direct salary or wage rates. (i) Com-
pensation for each employee or classi-
fication of employee must be reason-
able for the work performed in accord-
ance with the Federal cost principles.

(ii) To provide for fair and reasonable
compensation, considering the classi-
fication, experience, and responsibility
of employees necessary to provide the
desired engineering and design related
services, contracting agencies may es-
tablish consultant direct salary or
wage rate limitations or ‘‘benchmarks”
based upon an objective assessment of
the reasonableness of proposed rates
performed in accordance with the rea-
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sonableness provisions of the Federal
cost principles.

(iii) When an assessment of reason-
ableness in accordance with the Fed-
eral cost principles has not been per-
formed, contracting agencies shall use
and apply the consultant’s actual di-
rect salary or wage rates for esti-
mation, negotiation, administration,
and payment of contracts and contract
modifications.

(3) Fixed fee. (i) The determination of
the amount of fixed fee shall consider
the scope, complexity, contract dura-
tion, degree of risk borne by the con-
sultant, amount of subcontracting, and
professional nature of the services as
well as the size and type of contract.

(ii) The establishment of fixed fee
shall be contract or task order specific.

(iii) Fixed fees in excess of 15 percent
of the total direct labor and indirect
costs of the contract may be justified
only when exceptional circumstances
exist.

(4) Other direct costs. A contracting
agency shall use the Federal cost prin-
ciples in determining the reasonable-
ness, allowability, and allocability of
other direct contract costs.

(c) Oversight—(1) Agency controls. Con-
tracting agencies shall provide reason-
able assurance that consultant costs on
contracts reimbursed in whole or in
part with FAHP funding are allowable
in accordance with the Federal cost
principles and consistent with the con-
tract terms considering the contract
type and payment method. Contracting
agency written policies, procedures,
contract documents, and other con-
trols, as specified in §§172.5(c) and 172.9
shall address the establishment, ac-
ceptance, and administration of con-
tract costs to assure compliance with
the Federal cost principles and require-
ments of this section.

(2) Risk-based analysis. The STAs or
other recipient may employ a risk-
based oversight process to provide rea-
sonable assurance of consultant com-
pliance with Federal cost principles on
FAHP funded contracts administered
by the recipient or its subrecipients. If
employed, this risk-based oversight
process shall be incorporated into STA
or other recipient written policies and
procedures, as specified in §172.5(c). In
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addition to ensuring allowability of di-
rect contract costs, the risk-based
oversight process shall address the
evaluation and acceptance of consult-
ant and subconsultant indirect cost
rates for application to contracts. A
risk-based oversight process shall con-
sist of the following:

(i) Risk assessments. Conducting and
documenting an annual assessment of
risks of noncompliance with the Fed-
eral cost principles per consultant
doing business with the agency, consid-
ering the following factors:

(A) Consultant’s contract volume
within the State;

(B) Number of States in which the
consultant operates;

(C) Experience of consultant with
FAHP contracts;

(D) History and professional reputa-
tion of consultant;

(E) Audit history of consultant;

(F) Type and complexity of consult-
ant accounting system;

(G) Size (number of employees or an-
nual revenues) of consultant;

(H) Relevant experience of certified
public accountant performing audit of
consultant;

(I) Assessment of consultant’s inter-
nal controls;

(J) Changes in consultant organiza-
tional structure; and

(K) Other factors as appropriate.

(i1) Risk mitigation and evaluation pro-
cedures. Allocating resources, as con-
sidered necessary based on the results
of the annual risk assessment, to pro-
vide reasonable assurance of compli-
ance with the Federal cost principles
through application of the following
types of risk mitigation and evaluation
procedures appropriate to the consult-
ant and circumstances:

(A) Audits performed in accordance
with generally accepted government
audit standards to test compliance
with the requirements of the Federal
cost principles;

(B) Certified public accountant or
other STA workpaper reviews;

(C) Other analytical procedures;

(D) Consultant cost certifications in
accordance with paragraph (c)(3) of this
section; and

(E) Consultant and certified public
accountant training on the Federal
cost principles.
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(iii) Documentation. Maintaining sup-
porting documentation of the risk-
based analysis procedures performed to
support the allowability and accept-
ance of consultant costs on FAHP
funded contracts.

(3) Consultant cost certification. (i) In-
direct cost rate proposals for the con-
sultant’s 1-year applicable accounting
period shall not be accepted and no
agreement shall be made by a con-
tracting agency to establish final indi-
rect cost rates, unless the costs have
been certified by an official of the con-
sultant as being allowable in accord-
ance with the Federal cost principles.
The certification requirement shall
apply to all indirect cost rate proposals
submitted by consultants and sub-
consultants for acceptance by a STA or
other recipient. Each consultant or
subconsultant is responsible for certifi-
cation of its own indirect cost rate and
may not certify the rate of another
firm.

(ii) The certifying official shall be an
individual executive or financial officer
of the consultant’s organization at a
level no lower than a Vice President or
Chief Financial Officer, or equivalent,
who has the authority to represent the
financial information utilized to estab-
lish the indirect cost rate proposal sub-
mitted for acceptance.

(iii) The certification of final indirect
costs shall read as follows:

Certificate of Final Indirect Costs

This is to certify that I have reviewed this
proposal to establish final indirect cost rates
and to the best of my knowledge and belief:

1. All costs included in this proposal (iden-
tify proposal and date) to establish final in-
direct cost rates for (identify period covered
by rate) are allowable in accordance with the
cost principles of the Federal Acquisition
Regulation (FAR) of title 48, Code of Federal
Regulations (CFR), part 31; and

2. This proposal does not include any costs
which are expressly unallowable under appli-
cable cost principles of the FAR of 48 CFR
part 31.

Firm:

Signature:

Name of Certifying Official:
Title:
Date of Execution:

(4) Sanctions and penalties. Con-
tracting agency written policies, proce-
dures, and contract documents, as
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specified in §§172.5(c) and 172.9(c), shall
address the range of administrative,
contractual, or legal remedies that
may be assessed in accordance with
Federal and State laws and regulations
where consultants violate or breach
contract terms and conditions. Where
consultants knowingly charge unallow-
able costs to a FAHP funded contract:

(i) Contracting agencies shall pursue
administrative, contractual, or legal
remedies and provide for such sanc-
tions and penalties as may be appro-
priate; and

(ii) Consultants are subject to sus-
pension and debarment actions as spec-
ified in 2 CFR part 1200 and 2 CFR part
180, potential cause of action under the
False Claims Act as specified in 32
U.S.C. 3729-3733, and prosecution for
making a false statement as specified
in 18 U.S.C. 1020.

(d) Prenotification; confidentiality of
data. FHWA, recipients, and subrecipi-
ents of FAHP funds may share audit
information in complying with the re-
cipient’s or subrecipient’s acceptance
of a consultant’s indirect cost rates
pursuant to 23 U.S.C. 112 and this part
provided that the consultant is given
notice of each use and transfer. Audit
information shall not be provided to
other consultants or any other govern-
ment agency not sharing the cost data,
or to any firm or government agency
for purposes other than complying with
the recipient’s or subrecipient’s accept-
ance of a consultant’s indirect cost
rates pursuant to 23 U.S.C. 112 and this
part without the written permission of
the affected consultants. If prohibited
by law, such cost and rate data shall
not be disclosed under any cir-
cumstance; however, should a release
be required by law or court order, such
release shall make note of the con-
fidential nature of the data.

PART 180—CREDIT ASSISTANCE
FOR SURFACE TRANSPORTATION
PROJECTS

AUTHORITY: Secs. 1501 et seq., Pub. L. 105-
178, 112 Stat. 107, 241, as amended; 23 U.S.C.
181-189 and 315; 49 CFR 1.48.

SOURCE: 64 FR 29750, June 2, 1999, unless
otherwise noted.
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§180.1 Cross-reference to credit assist-
ance.

The regulations in 49 CFR part 80
shall be followed in complying with the
requirements of this part. Title 49 CFR
part 80 implements the Transportation
Infrastructure Finance and Innovation
Act of 1998, secs. 1501 et seq., Pub. L.
105-178, 112 Stat. 107, 241.

PART 190—INCENTIVE PAYMENTS
FOR CONTROLLING OUTDOOR
ADVERTISING ON THE INTERSTATE
SYSTEM

Sec.
190.1
190.3

Purpose.

Agreement to control advertising.
190.5 Bonus project claims.

190.7 Processing of claims.

AUTHORITY: 23 U.S.C. 131(j) and 315; 49 CFR
1.48(b).

SOURCE: 43 FR 42742, Sept. 21, 1978, unless
otherwise noted.

§190.1 Purpose.

The purpose of this regulation is to
prescribe project procedures for mak-
ing the incentive payments authorized
by 23 U.S.C. 131(j).

§190.3 Agreement to control adver-
tising.

To qualify for the bonus payment, a
State must have entered into an agree-
ment with the Secretary to control
outdoor advertising. It must fulfill, and
must continue to fulfill its obligations
under such agreement consistent with
23 CFR 750.101.

§190.5 Bonus project claims.

(a) The State may claim payment by
submitting a form PR-20 voucher, sup-
ported by strip maps which identify ad-
vertising control limits and areas ex-
cluded from the claim and form FHWA-
1175, for the one-half percent bonus
claim.

(b) The bonus payment computation
is based on projects or portions thereof
for which (1) the section of highway on
which the project is located has been
opened to traffic, and (2) final payment
has been made. A bonus project may
cover an individual project, a part
thereof, or a combination of projects,
on a section of an Interstate route.
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(c) The eligible system mileage to be
shown for a bonus project is that on
which advertising controls are in ef-
fect. The eligible system mileage re-
ported in subsequent projects on the
same Interstate route section should
cover only the additional system mile-
age not previously reported. Eligible
project cost is the total participating
cost (State and Federal share of ap-
proved preliminary engineering (PR),
right-of-way (R-O-W), and construc-
tion) exclusive of any ineligible costs.
The amount of the bonus payment is to
be based on the eligible total costs of
the supporting projects included in
each claim.

(d) Progress vouchers for route sec-
tions on which additional one-half per-
cent bonus payments are to be claimed
are to be so identified, and the final
claim for each route section is to be
identified as the final voucher.

§190.7 Processing of claims.

Audited and approved PR-20 vouchers
with form FHWA-1175 shall be for-
warded to the regional office for sub-
mission to the Finance Division, Wash-
ington Headquarters, for payment. The
associated strip maps shall be retained
with the division office copies of the
PR-20 vouchers.

PART 192—DRUG OFFENDER’S
DRIVER’S LICENSE SUSPENSION

Sec.
192.1
192.2

Scope.

Purpose.

192.3 Definitions.

192.4 Adoption of drug offender’s driver’s li-
cense suspension.

192.5 Certification requirements.

192.6 Period of availability of withheld
funds.

192.7 Apportionment of withheld funds after
compliance.

192.8 Period of availability of subsequently
apportioned funds.

192.9 Effect of noncompliance.

192.10 Procedures affecting States in non-
compliance.

AUTHORITY: 23 U.S.C. 159 and 315.

SOURCE: 57 FR 35999, Aug. 12, 1992, unless
otherwise noted. Redesignated at 60 FR 50100,
Sept. 28, 1995.
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§192.1 Scope.

This part prescribes the requirements
necessary to implement 23 U.S.C. §159,
which encourages States to enact and
enforce drug offender’s driver’s license
suspensions.

§192.2 Purpose.

The purpose of this part is to specify
the steps that States must take in
order to avoid the withholding of Fed-
eral-aid highway funds for noncompli-
ance with 23 U.S.C. 159.

§192.3 Definitions.

As used in this part:

(a) Convicted includes adjudicated
under juvenile proceedings.

(b) Driver’s license means a license
issued by a State to any individual
that authorizes the individual to oper-
ate a motor vehicle on highways.

(c) Drug offense means:

(1) The possession, distribution, man-
ufacture, cultivation, sale, transfer, or
the attempt or conspiracy to possess,
distribute, manufacture, cultivate,
sell, or transfer any substance the pos-
session of which is prohibited under the
Controlled Substances Act, or

(2) The operation of a motor vehicle
under the influence of such a sub-
stance.

(d) Substance the possession of which is
prohibited wunder the Controlled Sub-
stances Act or substance means a con-
trolled or counterfeit chemical, as
those terms are defined in subsections
102 (6) and (7) of the Comprehensive
Drug Abuse Prevention and Control
Act of 1970 (21 U.S.C. 802 (6) and (7) and
listed in 21 CFR 1308.11-.15.

[67 FR 35999, Aug. 12, 1992; 58 FR 62415, Nov.
26, 1993; 59 FR 39256, Aug. 2, 1994]

§192.4 Adoption of drug offender’s
driver’s license suspension.

(a) The Secretary shall withhold five
percent of the amount required to be
apportioned to any State under each of
sections 104(b)(1), 104(b)(3), and 104(b)(5)
of title 23 of the United States Code on
the first day of fiscal years 1994 and
1995 if the States does not meet the re-
quirements of this section on that
date.

(b) The Secretary shall withhold ten
percent of the amount required to be
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apportioned to any State under each of
sections 104(b)(1), 104(b)(3), and 104(b)(5)
of title 23 of the United States Code on
the first day of fiscal year 1996 and any
subsequent fiscal year if the State does
not meet the requirements of this sec-
tion on that date.

(c) A State meets the requirements of
this section if:

(1) The State has enacted and is en-
forcing a law that requires in all cir-
cumstances, or requires in the absence
of compelling circumstances war-
ranting an exception:

(i) The revocation, or suspension for
at least 6 months, of the driver’s li-
cense of any individual who is con-
victed, after the enactment of such
law, of

(A) Any violation of the Controlled
Substances Act, or

(B) Any drug offense, and

(ii) A delay in the issuance or rein-
statement of a driver’s license to such
an individual for at least 6 months
after the individual otherwise would
have been eligible to have a driver’s li-
cense issued or reinstated if the indi-
vidual does not have a driver’s license,
or the driver’s license of the individual
is suspended, at the time the individual
is so convicted, or

(2) The Governor of the State:

(1) Submits to the Secretary no ear-
lier than the adjournment sine die of
the first regularly scheduled session of
the State’s legislature which begins
after November 5, 1990, a written cer-
tification stating that he or she is op-
posed to the enactment or enforcement
in the State of a law described in para-
graph (c)(1) of this section relating to
the revocation, suspension, issuance, or
reinstatement of driver’s licenses to
convicted drug offenders; and

(i1) Submits to the Secretary a writ-
ten certification that the legislature
(including both Houses where applica-
ble) has adopted a resolution express-
ing its opposition to a law described in
paragraph (c¢)(1) of this section.

(d) A State that makes exceptions for
compelling circumstances must do so
in accordance with a State law, regula-
tion, binding policy directive or State-
wide published guidelines establishing
the conditions for making such excep-
tions and in exceptional circumstances
specific to the offender.
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§192.5 Certification requirements.

(a) Each State shall certify to the
Secretary of Transportation by April 1,
1993 and by January 1 of each subse-
quent year that it meets the require-
ments of 23 U.S.C. 159 and this regula-
tion.

(b) If the State believes it meets the
requirements of 23 U.S.C. 159 and this
regulation on the basis that it has en-
acted and is enforcing a law that sus-
pends or revokes the driver’s license of
drug offenders, the certification shall
contain:

(1) A statement by the Governor of
the State that the State has enacted
and is enforcing a Drug Offender’s
Driver’s License Suspension law that
conforms to 23 U.S.C. 159(a)(3)(A). The
certifying statement may be worded as
follows: I, (Name of Governor), Gov-
ernor of the (State or Commonwealth)
of , do hereby certify that
the (State or Commonwealth) of

, has enacted is enforcing a
Drug Offender’s Driver’s License Sus-
pension law that conforms to section 23
U.S. C. 159(a)(3)(A).

(2) Until a State has been determined
to be in compliance with the require-
ments of 23 U.S.C. 159 and this regula-
tion, the certification shall include
also:

(i) A copy of the State law, regula-
tion, or binding policy directive imple-
menting or interpreting such law or
regulation relating to the suspension,
revocation, issuance or reinstatement
or driver’s licenses of drug offenders,
and

(ii) A statement describing the steps
the State is taking to enforce its law
with regard to within State convic-
tions, out-of-State convictions, Federal
convictions and juvenile adjudications.
The statement shall demonstrate that,
upon receiving notification that a
State driver has been convicted of a
within State, out-of-State or Federal
conviction or juvenile adjudication,
the State is revoking, suspending or
delaying the issuance of that drug of-
fender’s driver’s license; and that,
when the State convicts an individual
of a drug offense, it is notifying the ap-
propriate State office or, if the of-
fender is a non-resident driver, the ap-
propriate office in the driver’s home
State. If the State is not yet making
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these notifications, the State may sat-
isfy this element by submitting a plan
describing the steps it is taking to es-
tablish notification procedures.

(c) If the State believes it meets the
requirements of 23 U.S.C. 159(a)(3)(B)
on the basis that it opposes a law that
requires the suspension, revocation or
delay in issuance or reinstatement of
the driver’s license of drug offenders
that conforms to 23 U.S.C. 159(a)(3)(A),
the certification shall contain:

(1) A statement by the Governor of
the State that he or she is opposed to
the enactment or enforcement of a law
that conforms to 23 U.S.C. 159(a)(3)(A)
and that the State legislature has
adopted a resolution expressing its op-
position to such a law. The certifying
statement may be worded as follows: I,
(Name of Governor), Governor of the
(State or Commonwealth of

, do hereby certify that I
am opposed to the enactment or en-
forcement of a law that conforms to 23
U.S.C. 159(a)(3)(A) and that the legisla-
ture of the (State or Commonwealth) of

, has adopted a resolution
expressing its opposition to such a law.

(2) Until a State has been determined
to be in compliance with the require-
ments of 23 U.S.C. 159(a)(3)(B) and this
regulation, the certification shall in-
clude a copy of the resolution.

(d) The Governor each year shall sub-
mit the original and three copies of the
certification to the local FHWA Divi-
sion Administrator. The FHWA Divi-
sion Administrator shall retain the
original and forward one copy each to
the FHWA Regional Administrator,
FHWA Chief Counsel, and the Director
of the Office of Highway Safety.

(e) Any changes to the original cer-
tification or supplemental information
necessitated by the review of the cer-
tifications as they are forwarded, State
legislative changes or changes in State
enforcement activity (including failure
to make progress in a plan previously
submitted) shall be submitted in the
same manner as the original.

[67 FR 35999, Aug. 12, 1992. Redesignated and

amended at 60 FR 50100, Sept. 28, 1995]

§192.6 Period of availability of with-
held funds.

(a) Funds withheld under §1212.4 from
apportionment to any State on or be-
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fore September 30, 1995, will remain
available for apportionment as follows:

(1) If the funds would have been ap-
portioned under 23 U.S.C. 104(b)(5)(A)
but for this section, the funds will re-
main available until the end of the fis-
cal year for which the funds are au-
thorized to be appropriated.

(2) If the funds would have been ap-
portioned under 23 U.S.C. 104(b)(5)(B)
but for this section, the funds will re-
main available until the end of the sec-
ond fiscal year following the fiscal year
for which the funds are authorized to
be appropriated.

(3) If the funds would have been ap-
portioned under 23 U.S.C. 104(b)(1) or
104(b)(3) but for this section, the funds
will remain available until the end of
the third fiscal year following the fis-
cal year for which the funds are au-
thorized to be appropriated.

(b) Funds withheld under §1212.4 from
apportionment to any State after Sep-
tember 30, 1995 will not be available for
apportionment to the State.

§192.7 Apportionment of
funds after compliance.

Funds withheld under §1212.4 from
apportionment, which remain available
for apportionment under §1212.6(a), will
be made available to any State that
conforms to the requirements of §1212.4
before the last day of the period of
availability as defined in §1212.6(a).

[67 FR 35999, Aug. 12, 1992, as amended at 59
FR 39256, Aug. 2, 1994]

withheld

§192.8 Period of availability of subse-
quently apportioned funds.

(a) Funds apportioned pursuant to
§1212.7 will remain available for ex-
penditure as follows:

(1) Funds originally apportioned
under 23 U.S.C. 104(b)(5)(A) will remain
available until the end of the fiscal
year succeeding the fiscal year in
which the funds are apportioned.

(2) Funds originally apportioned
under 23 U.S.C. 104(b)(1), 104(b)(2),
104(b)(5)(B), or 104(b)(6) will remain
available until the end of the third fis-
cal year succeeding the fiscal year in
which the funds are apportioned.

(b) Sums apportioned to a State pur-
suant to §1212.7 and not obligated at
the end of the periods defined in
§1212.8(a), shall lapse or, in the case of
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funds apportioned under 23 TU.S.C.
104(b)(b), shall lapse and be made avail-
able by the Secretary for projects in
accordance with 23 U.S.C. 118(b).

§192.9 Effect of noncompliance.

If a State has not met the require-
ments of 23 U.S.C. 159(a)(3) at the end
of the period for which funds withheld
under §1212.4 are available for appor-
tionment to a State under §1212.6, then
such funds shall lapse or, in the case of
funds withheld from apportionment
under 23 U.S.C. 104(b)(b), shall lapse and
be made available by the Secretary for
projects in accordance with 23 U.S.C.
118(Db).

§192.10 Procedures affecting States in
noncompliance.

(a) Each fiscal year, each State deter-
mined to be in noncompliance with 23
U.S.C. 159, based on FHWA’s prelimi-
nary review of its statutes, will be ad-
vised of the funds expected to be with-
held under §1212.4 from apportionment,
as part of the advance notice of appor-
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tionments required under 23 U.S.C.
104(e), normally not later than ninety
days prior to final apportionment.

(b) If FHWA determines that the
State is not in compliance with 23
U.S.C. 159 based on the agencies’ pre-
liminary review, the State may, within
30 days of its receipt of the advance no-
tice of apportionments, submit docu-
mentation showing why it is in compli-
ance. Documentation shall be sub-
mitted to the Federal Highway Admin-
istration, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

(c) Each fiscal year, each State deter-
mined not to be in compliance with 23
U.S.C. 159(a)(3), based on FHWA’s final
determination, will receive notice of
the funds being withheld under §1212.4
from apportionment, as part of the cer-
tification of apportionments required
under 23 U.S.C. 104(e), which normally
occurs on October 1 of each fiscal year.

[67 FR 35999, Aug. 12, 1992. Redesignated and
amended at 60 FR 50100, Sept. 28, 1995; 74 FR
28442, June 16, 2009]



SUBCHAPTER C—CIVIL RIGHTS

PART 200—TITLE VI PROGRAM AND
RELATED  STATUTES—IMPLEMEN-
TATION AND REVIEW PROCE-
DURES

Sec.
200.1
200.3
200.5

Purpose.

Application of this part.

Definitions.

200.7 FHWA Title VI policy.

200.9 State highway agency responsibilities.

200.11 Procedures for processing Title VI re-
views.

AUTHORITY: Title VI of the Civil Rights Act
of 1964, 42 U.S.C. 2000d to 2000d-4; Title VIII
of the Civil Rights Act of 1968, 42 U.S.C. 3601-
3619; 42 U.S.C. 4601 to 4655; 23 U.S.C. 109(h); 23
U.S.C. 324.

SOURCE: 41 FR 53982, Dec. 10, 1976, unless
otherwise noted.

§200.1 Purpose.

To provide guidelines for: (a) Imple-
menting the Federal Highway Adminis-
tration (FHWA) Title VI compliance
program under Title VI of the Civil
Rights Act of 1964 and related civil
rights laws and regulations, and (b)
Conducting Title VI program compli-
ance reviews relative to the Federal-
aid highway program.

§200.3 Application of this part.

The provisions of this part are appli-
cable to all elements of FHWA and pro-
vide requirements and guidelines for
State highway agencies to implement
the Title VI Program requirements.
The related civil rights laws and regu-
lations are listed under §200.5(p) of this
part. Title VI requirements for 23
U.S.C. 402 will be covered under a joint
FHWA/NHTSA agreement.

§200.5 Definitions.

The following definitions shall apply
for the purpose of this part:

(a) Affirmative action. A good faith ef-
fort to eliminate past and present dis-
crimination in all federally assisted
programs, and to ensure future non-
discriminatory practices.

(b) Beneficiary. Any person or group
of persons (other than States) entitled
to receive benefits, directly or indi-
rectly, from any federally assisted pro-
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gram, i.e., relocatees,
zens, communities, etc.

(c) Citizen participation. An open proc-
ess in which the rights of the commu-
nity to be informed, to provide com-
ments to the Government and to re-
ceive a response from the Government
are met through a full opportunity to
be involved and to express needs and
goals.

(d) Compliance. That satisfactory con-
dition existing when a recipient has ef-
fectively implemented all of the Title
VI requirements or can demonstrate
that every good faith effort toward
achieving this end has been made.

(e) Deficiency status. The interim pe-
riod during which the recipient State
has been notified of deficiencies, has
not voluntarily complied with Title VI
Program guidelines, but has not been
declared in noncompliance by the Sec-
retary of Transportation.

(f) Discrimination. That act (or action)
whether intentional or unintentional,
through which a person in the United
States, solely because of race, color, re-
ligion, sex, or national origin, has been
otherwise subjected to unequal treat-
ment under any program or activity re-
ceiving financial assistance from the
Federal Highway Administration under
title 23 U.S.C.

(g) Facility. Includes all, or any part
of, structures, equipment or other real
or personal property, or interests
therein, and the provision of facilities in-
cludes the construction, expansion,
renovation, remodeling, alternation or
acquisition of facilities.

(h) Federal assistance. Includes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

impacted citi-
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(5) Any Federal agreement, arrange-
ment, or other contract which has, as
one of its purposes, the provision of as-
sistance.

(i) Noncompliance. A recipient has
failed to meet prescribed requirements
and has shown an apparent lack of
good faith effort in implementing all of
the Title VI requirements.

(j) Persons. Where designation of per-
sons by race, color, or national origin
is required, the following designations
ordinarily may be used: “White not of
Hispanic origin’, ‘“Black not of His-
panic origin”’, ‘‘Hispanic’, ‘‘Asian or
Pacific Islander’’, ‘‘American Indian or
Alaskan Native.” Additional subcat-
egories based on national origin or pri-
mary language spoken may be used,
where appropriate, on either a national
or a regional basis.

(k) Program. Includes any highway,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals. This includes edu-
cation or training, work opportunities,
health, welfare, rehabilitation, hous-
ing, or other services, whether provided
directly by the recipient of Federal fi-
nancial assistance or provided by oth-
ers through contracts or other arrange-
ments with the recipient.

(1) State highway agency. That depart-
ment, commission, board, or official of
any State charged by its laws with the
responsibility for highway construc-
tion. The term State would be consid-
ered equivalent to State highway agency
if the context so implies.

(m) Program area officials. The offi-
cials in FHWA who are responsible for
carrying out technical program respon-
sibilities.

(n) Recipient. Any State, territory,
possession, the District of Columbia,
Puerto Rico, or any political subdivi-
sion, or instrumentality thereof, or
any public or private agency, institu-
tion, or organization, or other entity,
or any individual, in any State, terri-
tory, possession, the District of Colum-
bia, or Puerto Rico, to whom Federal
assistance is extended, either directly
or through another recipient, for any
program. Recipient includes any suc-
cessor, assignee, or transferee thereof.
The term recipient does not include any
ultimate beneficiary under any such
program.
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(0) Secretary. The Secretary of Trans-
portation as set forth in 49 CFR
21.17(g)(3) or the Federal Highway Ad-
ministrator to whom the Secretary has
delegated his authority in specific
cases.

(p) Title VI Program. The system of re-
quirements developed to implement
Title VI of the Civil Rights Act of 1964.
References in this part to Title VI re-
quirements and regulations shall not
be limited to only Title VI of the Civil
Rights Act of 1964. Where appropriate,
this term also refers to the civil rights
provisions of other Federal statutes to
the extent that they prohibit discrimi-
nation on the grounds of race, color,
sex, or national origin in programs re-
ceiving Federal financial assistance of
the type subject to Title VI itself.
These Federal statutes are:

(1) Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d-d4 (49 CFR part 21;
the standard DOT Title VI assurances
signed by each State pursuant to DOT
Order 1050.2; Executive Order 11764; 28
CFR 50.3);

(2) Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970 (42 U.S.C. 4601-4655) (49 CFR
part 25; Pub. L. 91-646);

(3) Title VIII of the Civil Rights Act
of 1968, amended 1974 (42 U.S.C. 3601-
3619);

(4) 23 U.S.C. 109(h);

(5) 23 U.S.C. 324;

(6) Subsequent Federal-Aid Highway
Acts and related statutes.

§200.7 FHWA Title VI policy.

It is the policy of the FHWA to en-
sure compliance with Title VI of the
Civil Rights Act of 1964; 49 CFR part 21;
and related statutes and regulations.

§200.9 State highway agency respon-
sibilities.

(a) State assurances in accordance
with Title VI of the Civil Rights Act of
1964.

(1) Title 49, CFR part 21 (Department
of Transportation Regulations for the
implementation of Title VI of the Civil
Rights Act of 1964) requires assurances
from States that no person in the
United States shall, on the grounds of
race, color, or national origin, be ex-
cluded from participation in, be denied
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the benefits of, or be otherwise sub-
jected to discrimination under any pro-
gram or activity for which the recipi-
ent receives Federal assistance from
the Department of Transportation, in-
cluding the Federal Highway Adminis-
tration.

(2) Section 162a of the Federal-Aid
Highway Act of 1973 (section 324, title
23 U.S.C.) requires that there be no dis-
crimination on the ground of sex. The
FHWA considers all assurances here-
tofore received to have been amended
to include a prohibition against dis-
crimination on the ground of sex.
These assurances were signed by the 50
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, and
American Samoa. The State highway
agency shall submit a certification to
the FHWA indicating that the require-
ments of section 162a of the Federal-
Aid Highway Act of 1973 have been
added to its assurances.

(3) The State highway agency shall
take affirmative action to correct any
deficiencies found by the FHWA within
a reasonable time period, not to exceed
90 days, in order to implement Title VI
compliance in accordance with State-
signed assurances and required guide-
lines. The head of the State highway
agency shall be held responsible for im-
plementing Title VI requirements.

(4) The State program area officials
and Title VI Specialist shall conduct
annual reviews of all pertinent pro-
gram areas to determine the effective-
ness of program area activities at all
levels.

(b) State actions. (1) Establish a civil
rights unit and designate a coordinator
who has a responsible position in the
organization and easy access to the
head of the State highway agency. This
unit shall contain a Title VI Equal Em-
ployment Opportunity Coordinator or a
Title VI Specialist, who shall be re-
sponsible for initiating and monitoring
Title VI activities and preparing re-
quired reports.

(2) Adequately staff the civil rights
unit to effectively implement the State
civil rights requirements.

(3) Develop procedures for prompt
processing and disposition of Title VI
and Title VIII complaints received di-
rectly by the State and not by FHWA.
Complaints shall be investigated by
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State civil rights personnel trained in
compliance investigations. Identify
each complainant by race, color, sex,
or national origin; the recipient; the
nature of the complaint; the dates the
complaint was filed and the investiga-
tion completed; the disposition; the
date of the disposition; and other perti-
nent information. Each recipient
(State) processing Title VI complaints
shall be required to maintain a similar
log. A copy of the complaint, together
with a copy of the State’s report of in-
vestigation, shall be forwarded to the
FHWA division office within 60 days of
the date the complaint was received by
the State.

(4) Develop procedures for the collec-
tion of statistical data (race, color, re-
ligion, sex, and national origin) of par-
ticipants in, and beneficiaries of State
highway programs, i.e., relocatees, im-
pacted citizens and affected commu-
nities.

(5) Develop a program to conduct
Title VI reviews of program areas.

(6) Conduct annual reviews of special
emphasis program areas to determine
the effectiveness or program area ac-
tivities at all levels.

(7) Conduct Title VI reviews of cities,
counties, consultant contractors, sup-
pliers, universities, colleges, planning
agencies, and other recipients of Fed-
eral-aid highway funds.

(8) Review State program directives
in coordination with State program of-
ficials and, where applicable, include
Title VI and related requirements.

(9) The State highway agency Title
VI designee shall be responsible for
conducting training programs on Title
VI and related statutes for State pro-
gram and civil rights officials.

(10) Prepare a yearly report of Title
VI accomplishments for the past year
and goals for the next year.

(11) Beginning October 1, 1976, each
State highway agency shall annually
submit an updated Title VI imple-
menting plan to the Regional Federal
Highway Administrator for approval or
disapproval.

(12) Develop Title VI information for
dissemination to the general public
and, where appropriate, in languages
other than English.
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(13) Establishing procedures for
pregrant and postgrant approval re-
views of State programs and applicants
for compliance with Title VI require-
ments; i.e., highway location, design
and relocation, and persons seeking
contracts with the State.

(14) Establish procedures to identify
and eliminate discrimination when
found to exist.

(15) Establishing procedures for
promptly resolving deficiency status
and reducing to writing the remedial
action agreed to be necessary, all with-
in a period not to exceed 90 days.

§200.11 Procedures
Title VI reviews.

(a) If the regional Title VI review re-
port contains deficiencies and rec-
ommended actions, the report shall be
forwarded by the Regional Federal
Highway Administrator to the Division
Administrator, who will forward it
with a cover letter to the State high-
way agency for corrective action.

(b) The division office, in coordina-
tion with the Regional Civil Rights Of-
ficer, shall schedule a meeting with the
recipient, to be held not later than 30
days from receipt of the deficiency re-
port.

(c) Recipients placed in a deficiency
status shall be given a reasonable time,
not to exceed 90 days after receipt of
the deficiency letter, to voluntarily
correct deficiencies.

(d) The Division Administrator shall
seek the cooperation of the recipient in
correcting deficiencies found during
the review. The FHWA officials shall
also provide the technical assistance
and guidance needed to aid the recipi-
ent to comply voluntarily.

(e) When a recipient fails or refuses
to voluntarily comply with require-
ments within the time frame allotted,
the Division Administrator shall sub-
mit to the Regional Administrator two
copies of the case file and a rec-
ommendation that the State be found
in noncompliance.

(f) The Office of Civil Rights shall re-
view the case file for a determination
of concurrence or noncurrence with a
recommendation to the Federal High-
way Administrator. Should the Federal
Highway Administrator concur with
the recommendation, the file is re-

for processing
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ferred to the Department of Transpor-
tation, Office of the Secretary, for ap-
propriate action in accordance with 49
CFR.
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Subpart A—Equal Employment
Opportunity on Federal and
Federal-Aid Construction
Contracts (Including Sup-
portive Services)

§230.101 Purpose.

The purpose of the regulations in this
subpart is to prescribe the policies,
procedures, and guides relative to the
implementation of an equal employ-
ment opportunity program on Federal
and Federal-aid highway construction
contracts, except for those contracts
awarded under 23 U.S.C. 117, and to the
preparation and submission of reports
pursuant thereto.

§230.103 Definitions.

For purposes of this subpart—

Administrator means the
Highway Administrator.

Areawide Plan means an affirmative
action plan to increase minority utili-
zation of crafts in a specified geo-
graphical area pursuant to Executive

Federal
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Order 11246, and taking the form of ei-
ther a ‘“Hometown” or an ‘“‘Imposed”’
plan.

Bid conditions means contract re-
quirements which have been issued by
OFCC for purposes of implementing a
Hometown Plan.

Division Administrator means the chief
Federal Highway Administration
(FHWA) official assigned to conduct
FHWA business in a particular State,
the District of Columbia, or the Com-
monwealth of Puerto Rico.

Division Equal Opportunity Officer
means an individual with staff level re-
sponsibilities and necessary authority
by which to operate as an Equal Oppor-
tunity Officer in a Division office. Nor-
mally the Equal Opportunity Officer
will be a full-time civil rights spe-
cialist serving as staff assistant to the
Division Administrator.

Hometown Plan means a voluntary
areawide plan which was developed by
representatives of affected groups (usu-
ally labor unions, minority organiza-
tions, and contractors), and subse-
quently approved by the Office of Fed-
eral Contract Compliance (OFCC), for
purposes of implementing the equal
employment opportunity requirements
pursuant to Executive Order 11246, as
amended.

Imposed Plan means an affirmative
action requirement for a specified geo-
graphical area made mandatory by
OFCC and, in some areas, by the
courts.

Journeyman means a person who is
capable of performing all the duties
within a given job classification or
craft.

State highway agency means that de-
partment, commission, board, or offi-
cial of any State charged by its laws
with the responsibility for highway
construction. The term State should be
considered equivalent to State highway
agency.

Suggested minimum annual training
goals means goals which have been as-
signed to each State highway agency
annually for the purpose of specifying
training positions on selected Federal-
aid highway construction projects.

Supportive services means those serv-
ices provided in connection with ap-
proved on-the-job training programs
for highway construction workers and
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highway contractors which are de-
signed to increase the overall effective-
ness of training programs through the
performance of functions determined
to be necessary in connection with
such programs, but which are not gen-
erally considered as comprising part of
actual on-the-job craft training.

Trainee means a person who received
on-the-job training, whether through
an apprenticeship program or other
programs approved or accepted by the
FHWA.

[40 FR 28053, July 3, 1975, as amended at 41
FR 3080, Jan. 21, 1976]

§230.105 Applicability.

(a) Federal-aid highway construction
projects. This subpart applies to all
Federal-aid highway construction
projects and to Appalachian highway
construction projects and other State
supervised cooperative highway con-
struction projects except:

(1) Federal-aided highway construc-
tion projects being constructed pursu-
ant to 23 U.S.C. 117; and

(2) Those projects located in areas
where the Office of Federal Contract
Compliance has implemented an ‘‘Im-
posed” or a ‘Hometown’ Plan, except
for those requirements pertaining to
specific provisions involving on-the-job
training and those provisions per-
taining to supportive services and re-
porting requirements.

(b) Direct Federal highway construction
projects. This subpart applies to all di-
rect Federal highway construction
projects except:

(1) For those provisions relating to
the special requirements for the provi-
sion of supportive services; and

(2) For those provisions relating to
implementation of specific equal em-
ployment opportunity requirements in
areas where the Office of Federal Con-
tract Compliance has implemented an
“Imposed” or ‘“‘Hometown’’ plan.

§230.107 Policy.

(a) Direct Federal and Federal-aid
highway construction projects. It is the
policy of the FHWA to require that all
direct Federal and Federal-aid highway
construction contracts include the
same specific equal employment oppor-
tunity requirements. It is also the pol-
icy to require that all direct Federal
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and Federal-aid highway construction
subcontracts of $10,000 or more (not in-
cluding contracts for supplying mate-
rials) include these same requirements.

(b) Federal-aid highway construction
projects. 1t is the policy of the FHWA to
require full utilization of all available
training and skill-improvement oppor-
tunities to assure the increased partici-
pation of minority groups and dis-
advantaged persons and women in all
phases of the highway construction in-
dustry. Moreover, it is the policy of the
Federal Highway Administration to en-
courage the provision of supportive
services which will increase the effec-
tiveness of approved on-the-job train-
ing programs conducted in connection
with Federal-aid highway construction
projects.

§230.109 Implementation of specific
Equal Employment Opportunity re-
quirements.

(a) Federal-aid highway construction
projects. The special provisions set
forth in appendix A shall be included in
the advertised bidding proposal and
made part of the contract for each con-
tract and each covered Federal-aid
highway construction subcontract.

(b) Direct Federal highway construction
projects. Advertising, award and con-
tract administration procedures for di-
rect Federal highway construction con-
tracts shall be as set forth in Federal
Acquisition Regulations (48 CFR, chap-
ter 1, section 22.803(c)). In order to ob-
tain information required by 48 CFR,
chapter 1, §22.804-2(c), the following re-
quirement shall be included at the end
of the bid schedule in the proposal and
contract assembly:

I expect to employ the following firms as
subcontractors on this project: (Naming sub-
contractors at this time does not constitute
a binding commitment on the bidder to re-
tain such subcontractors, nor will failure to
enter names affect the contract award):

Name

Address

Name

Address

[40 FR 28053, July 3, 1975, as amended at 51
FR 22800, June 23, 1986]
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§230.111 Implementation of special re-
quirements for the provision of on-
the-job training.

(a) The State highway agency shall
determine which Federal-aid highway
construction contracts shall include
the “Training Special Provisions’ (ap-
pendix B) and the minimum number of
trainees to be specified therein after
giving appropriate consideration to the
guidelines set forth in §230.111(c). The
“Training Special Provisions’’ shall su-
persede section 7(b) of the Special Pro-
visions (appendix A) entitled ‘‘Specific
Equal Employment Opportunity Re-
sponsibilities.”” Minor wording revi-
sions will be required to the ‘‘Training
Special Provisions” in areas having
“Hometown’ or ‘“Imposed Plan’ re-
quirements.

(b) The Washington Headquarters
shall establish and publish annually
suggested minimum training goals.
These goals will be based on the Fed-
eral-aid apportioned amounts and the
minority population. A State will have
achieved its goal if the total number of
training slots on selected federally
aided highway construction contracts
which have been awarded during each
12-month period equals or exceeds the
State’s suggested minimum annual
goal. In the event a State highway
agency does not attain its goal during
a calendar year, the State highway
agency at the end of the calendar year
shall inform the Administrator of the
reasons for its inability to meet the
suggested minimum number of training
slots and the steps to be taken to
achieve the goal during the next cal-
endar year. The information is to be
submitted not later than 30 days from
the end of the calendar year and should
be factual, and should not only indi-
cate the situations occurring during
the year but show the project condi-
tions at least through the coming year.
The final determination will be made
on what training goals are considered
to be realistic based on the information
submitted by a State.

(c) The following guidelines shall be
utilized by the State highway agency
in selecting projects and determining
the number of trainees to be provided
training therein:

(1) Availability of minorities, women,
and disadvantaged for training.
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(2) The potential for effective train-
ing.

(3) Duration of the contract.

(4) Dollar value of the contract.

(5) Total normal work force that the
average bidder could be expected to
use.

(6) Geographic location.

(7T) Type of work.

(8) The need for additional journey-
men in the area.

(9) Recognition of the suggested min-
imum goal for the State.

(10) A satisfactory ratio of trainees
to journeymen expected to be on the
contractor’s work force during normal
operations (considered to fall between
1:10 and 1:4).

(d) Training programs which are es-
tablished shall be approved only if they
meet the standards set forth in appen-
dix B with regard to:

(1) The primary objectives of training
and upgrading minority group workers,
women and disadvantaged persons.

(2) The development of full journey-
men.

(3) The minimum length and type of
training.

(4) The minimum wages of trainees.

(5) Trainees certifications.

(6) Keeping records and furnishing re-
ports.

(e)(1) Training programs considered
by a State highway agency to meet the
standards under this directive shall be
submitted to the FHWA division Ad-
ministrator with a recommendation for
approval.

(2) Employment pursuant to training
programs approved by the FHWA divi-
sion Administrator will be exempt
from the minimum wage rate provi-
sions of section 113 of title 23 U.S.C.
Approval, however, shall not be given
to training programs which provide for
employment of trainees at wages less
than those required by the Special
Training Provisions. (Appendix B.)

(f)(1) Apprenticeship programs ap-
proved by the U.S. Department of
Labor as of the date of proposed use by
a Federal-aid highway contractor or
subcontractor need not be formally ap-
proved by the State highway agency or
the FHWA division Administrator.
Such programs, including their min-
imum wage provisions, are acceptable
for use, provided they are administered
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in a manner reasonably calculated to
meet the equal employment oppor-
tunity obligations of the contractor.

(2) Other training programs approved
by the U.S. Department of Labor as of
the date of proposed use by a Federal-
aid highway contractor or subcon-
tractor are also acceptable for use
without the formal approval of the
State highway agency or the division
Administrator provided:

(i) The U.S. Department of Labor has
clearly approved the program aspects
relating to equal employment oppor-
tunity and the payment of trainee
wage rates in lieu of prevailing wage
rates.

(ii) They are reasonably calculated to
qualify the average trainees for jour-
neyman status in the classification
concerned by the end of the training
period.

(iii) They are administered in a man-
ner calculated to meet the equal em-
ployment obligations of the contrac-
tors.

(g) The State highway agencies have
the option of permitting Federal-aid
highway construction contractors to
bid on training to be given under this
directive. The following procedures are
to be utilized by those State highway
agencies that elect to provide a bid
item for training:

(1) The number of training positions
shall continue to be specified in the
Special Training Provisions. Further-
more, this number should be converted
into an estimated number of hours of
training which is to be used in arriving
at the total bid price for the training
item. Increases and decreases from the
estimated amounts would be handled
as overruns or underruns;

(2) A section concerning the method
of payment should be included in the
Special Training Provisions. Some off-
site training is permissible as long as
the training is an integral part of an
approved training program and does
not comprise a substantial part of the
overall training. Furthermore, the
trainee must be concurrently employed
on a federally aided highway construc-
tion project subject to the Special
Training Provisions attached to this
directive. Reimbursement for offsite
training may only be made to the con-
tractor where he does one or more of
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the following: Contributes to the cost
of the training, provides the instruc-
tion to the trainee, or pays the train-
ee’s wages during the offsite training
period;

(3) A State highway agency may
modify the special provisions to specify
the numbers to be trained in specific
job classifications;

(4) A State highway agency can
specify training standards provided any
prospective bidder can use them, the
training standards are made known in
the advertised specifications, and such
standards are found acceptable by
FHWA.

[40 FR 28053, July 3, 1975; 40 FR 57358, Dec. 9,
1975, as amended at 41 FR 3080, Jan. 21, 1976]

§230.113 Implementation of

portive services.

(a) The State highway agency shall
establish procedures, subject to the
availability of funds under 23 U.S.C.
140(b), for the provision of supportive
services in support of training pro-
grams approved under this directive.
Funds made available to implement
this paragraph shall not be used to fi-
nance the training of State highway
agency employees or to provide serv-
ices in support of such training. State
highway agencies are not required to
match funds allocated to them under
this section.

(b) In determining the types of sup-
portive services to be provided which
will increase the effectiveness of ap-
proved training programs. State high-
way agencies shall give preference to
the following types of services in the
order listed:

(1) Services related to recruiting,
counseling, transportation, physical
examinations, remedial training, with
special emphasis upon increasing train-
ing opportunities for members of mi-
nority groups and women;

(2) Services in connection with the
administration of on-the-job training
programs being sponsored by individual
or groups of contractors and/or minor-
ity groups and women’s groups;

(3) Services designed to develop the
capabilities of prospective trainees for
undertaking on-the-job training;

(4) Services in connection with pro-
viding a continuation of training dur-
ing periods of seasonal shutdown;

sup-
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(5) Followup services to ascertain
outcome of training being provided.

(c) State highway agencies which de-
sire to provide or obtain supportive
services other than those listed above
shall submit their proposals to the
Federal Highway Administration for
approval. The proposal, together with
recommendations of the division and
regional offices shall be submitted to
the Administrator for appropriate ac-
tion.

(d) When the State highway agency
provides supportive services by con-
tract, formal advertising is not re-
quired by the FHWA, however, the
State highway agency shall solicit pro-
posals from such qualified sources as
will assure the competitive nature of
the procurement. The evaluation of
proposals by the State highway agency
must include consideration of the pro-
poser’s ability to effect a productive
relationship with contractors, unions
(if appropriate), minority and women
groups, minority and women trainees,
and other persons or organizations
whose cooperation and assistance will
contribute to the successful perform-
ance of the contract work.

(e) In the selection of contractors to
provide supportive services, State high-
way agencies shall make conscientious
efforts to search out and utilize the
services of qualified minority or
women organizations, or minority or
women business enterprises.

(f) As a minimum, State highway
agency contracts to obtain supportive
services shall include the following
provisions:

(1) A statement that a primary pur-
pose of the supportive services is to in-
crease the effectiveness of approved on-
the-job training programs, particularly
their effectiveness in providing mean-
ingful training opportunities for mi-
norities, women, and the disadvantaged
on Federal-aid highway projects;

(2) A clear and complete statement of
the services to be provided under the
contract, such as services to construc-
tion contractors, subcontractors, and
trainees, for recruiting, counseling, re-
medial educational training, assistance
in the acquisition of tools, special
equipment and transportation, fol-
lowup procedures, etc.;
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(3) The nondiscrimination provisions
required by Title VI of the Civil Rights
Act of 1964 as set forth in FHWA Form
PR-1273, and a statement of non-
discrimination in employment because
of race, color, religion, national origin
or sex;

(4) The establishment of a definite
perriod of contract performance to-
gether with, if appropriate, a schedule
stating when specific supportive serv-
ices are to be provided;

(5) Reporting requirements pursuant
to which the State highway agency
will receive monthly or quarterly re-
ports containing sufficient statistical
data and narrative content to enable
evaluation of both progress and prob-
lems;

(6) A requirement that the contractor
keep track of trainees receiving train-
ing on Federal-aid highway construc-
tion projects for up to 6 months during
periods when their training is inter-
rupted. Such contracts shall also re-
quire the contractor to conduct a 6
month followup review of the employ-
ment status of each graduate who com-
pletes an on-the-job training program
on a Federal-aid highway construction
project subsequent to the effective date
of the contract for supportive services.

(7) The basis of payment;

(8) An estimated schedule for expend-
itures;

(9) The right of access to contractor
and subcontractor records and the
right to audit shall be granted to au-
thorize State highway agency and
FHWA officials;

(10) Noncollusion certification;

(11) A requirement that the con-
tractor provide all information nec-
essary to support progress payments if
such are provided for in the contract;

(12) A termination clause.

(g) The State highway agency is to
furnish copies of the reports received
under paragraph (b)(5) of this section,
to the division office.

[40 FR 28053, July 3, 1975, as amended at 41
FR 3080, Jan. 21, 1976]

§230.115 Special contract
ments for “Hometown”
posed” Plan areas.

require-
or “Im-

Direct Federal and Federal-aid con-
tracts to be performed in ‘“‘Hometown”
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or ‘“‘Imposed’” Plan areas will incor-
porate the special provision set forth in
appendix G.

§230.117 Reimbursement procedures
(Federal-aid highway construction
projects only).

(a) On-the-job special training provi-
sions. State highway agencies will be
reimbursed on the same pro-rata basis
as the construction costs of the Fed-
eral-aid project.

(b) Supportive services. (1) The State
highway agency must keep a separate
account of supportive services funds
since they cannot be interchanged with
regular Federal-aid funds. In addition,
these funds may not be expended in a
manner that would provide for dupli-
cate payment of Federal or Federal-aid
funds for the same service.

(2) Where a State highway agency
does not obligate all its funds within
the time specified in the particular
yvear’s allocation directive, the funds
shall revert to the FHWA Headquarters
Office to be made available for use by
other State highway agencies, taking
into consideration each State’s need
for and ability to use such funds.

§230.119 Monitoring of

services.

supportive

Supportive services procured by a
State highway agency shall be mon-
itored by both the State highway agen-
cy and the division office.

§230.121 Reports.

(a) Employment reports on Federal-
aid highway construction contracts not
subject to ‘“‘Hometown’ or ‘‘Imposed’
plan requirements.

(1) Paragraph 10c of the special provi-
sions (appendix A) sets forth specific
reporting requirements. FHWA Form
PR-1391, Federal-Aid Highway Con-
struction Contractors Annual EEO Re-
port, (appendix C) and FHWA Form PR
1392, Federal-Aid Highway Construc-
tion Summary of Employment Data
(including minority breakdown) for all
Federal-Aid Highway Projects for
month ending July 31st, 19—, (appendix
D) are to be used to fulfill these report-
ing requirements.

(2) Form PR 1391 is to be completed
by each contractor and each subcon-
tractor subject to this part for every
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month of July during which work is
performed, and submitted to the State
highway agency. A separate report is
to be completed for each covered con-
tract or subcontract. The employment
data entered should reflect the work
force on board during all or any part of
the last payroll period preceding the
end of the month. The State highway
agency is to forward a single copy of
each report to the FHWA division of-
fice.

(3) Form PR 1392 is to be completed
by the State highway agencies, sum-
marizing the reports on PR 1391 for the
month of July received from all active
contractors and subcontractors. Three
(3) copies of completed Forms PR 1392
are to be forwarded to the division of-
fice.

(b) Employment reports on direct
Federal highway construction con-
tracts not subject to ‘“‘Hometown’ or
“Imposed” plan requirements. Forms
PR 1391 (appendix C) and PR 1392 (ap-
pendix D) shall be used for reporting
purposes as prescribed in §230.121(a).

(c) Employment reports on direct
Federal and Federal-aid highway con-
struction contracts subject to ‘“‘Home-
town” or ‘“Imposed” plan require-
ments.

(1) Reporting requirements for direct
Federal and Federal-aid highway con-
struction projects located in areas
where ‘“Hometown” or ‘“Imposed”
plans are in effect shall be in accord-
ance with those issued by the U.S. De-
partment of Labor, Office of Federal
Contract Compliance.

(2) In order that we may comply with
the U.S. Senate Committee on Public
Works’ request that the Federal High-
way Administration submit a report
annually on the status of the equal em-
ployment opportunity program, Form
PR 1391 is to be completed annually by
each contractor and each subcon-
tractor holding contracts or sub-
contracts exceeding $10,000 except as
otherwise provided for under 23 U.S.C.
117. The employment data entered
should reflect the work force on board
during all or any part of the last pay-
roll period preceding the end of the
month of July.

(d) [Reserved]

(e) Reports on supportive services
contracts. The State highway agency is
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to furnish copies of the reports re-
ceived from supportive services con-
tractors to the FHWA division office
which will furnish a copy to the re-
gional office.

[40 FR 28053, July 3, 1975, as amended at 43
FR 19386, May 5, 1978; 61 FR 14616, Apr. 3,
1996]

APPENDIX A TO SUBPART A OF PART
230—SPECIAL PROVISIONS

SPECIFIC EQUAL EMPLOYMENT OPPORTUNITY
RESPONSIBILITIES

1. General. a. Equal employment oppor-
tunity requirements not to discriminate and
to take affirmative action to assure equal
employment opportunity as required by Ex-
ecutive Order 11246 and Executive Order 11375
are set forth in Required Contract, Provi-
sions (Form PR-1273 or 1316, as appropriate)
and these Special Provisions which are im-
posed pursuant to section 140 of title 23
U.S.C., as established by section 22 of the
Federal-Aid Highway Act of 1968. The re-
quirements set forth in these Special Provi-
sions shall constitute the specific affirma-
tive action requirements for project activi-
ties under this contract and supplement the
equal employment opportunity requirements
set forth in the Required Contract Provi-
sions.

b. The contractor will work with the State
highway agencies and the Federal Govern-
ment in carrying out equal employment op-
portunity obligations and in their review of
his/her activities under the contract.

c. The contractor and all his/her sub-
contractors holding subcontracts not includ-
ing material suppliers, of $10,000 or more,
will comply with the following minimum
specific requirement activities of equal em-
ployment opportunity: (The equal employ-
ment opportunity requirements of Executive
Order 11246, as set forth in volume 6, chapter
4, section 1, subsection 1 of the Federal-Aid
Highway Program Manual, are applicable to
material suppliers as well as contractors and
subcontractors.) The contractor will include
these requirements in every subcontract of
$10,000 or more with such modification of
language as is necessary to make them bind-
ing on the subcontractor.

2. Equal Employment Opportunity Policy.
The contractor will accept as his operating
policy the following statement which is de-
signed to further the provision of equal em-
ployment opportunity to all persons without
regard to their race, color, religion, sex, or
national origin, and to promote the full real-
ization of equal employment opportunity
through a positive continuing program:

It is the policy of this Company to assure
that applicants are employed, and that em-
ployees are treated during employment,
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without regard to their race, religion, sex,
color, or national origin. Such action shall
include: employment, upgrading, demotion,
or transfer; recruitment or recruitment ad-
vertising; layoff or termination; rates of pay
or other forms of compensation; and selec-
tion for training, including apprenticeship,
preapprenticeship, and/or on-the-job train-
ing.

3. Equal Employment Opportunity Officer.
The contractor will designate and make
known to the State highway agency con-
tracting officers and equal employment op-
portunity officer (hereinafter referred to as
the EEO Officer) who will have the responsi-
bility for and must be capable of effectively
administering and promoting an active con-
tractor program of equal employment oppor-
tunity and who must be assigned adequate
authority and responsibility to do so.

4. Dissemination of Policy. a. A1l members of
the contractor’s staff who are authorized to
hire, supervise, promote, and discharge em-
ployees, or who recommend such action, or
who are substantially involved in such ac-
tion, will be made fully cognizant of, and
will implement, the contractor’s equal em-
ployment opportunity policy and contrac-
tual responsibilities to provide equal em-
ployment opportunity in each grade and
classification of employment. To ensure that
the above agreement will be met, the fol-
lowing actions will be taken as a minimum:

(1) Periodic meetings of supervisory and
personnel office employees will be conducted
before the start of work and then not less
often than once every six months, at which
time the contractor’s equal employment op-
portunity policy and its implementation will
be reviewed and explained. The meetings will
be conducted by the EEO Officer or other
knowledgeable company official.

(2) All new supervisory or personnel office
employees will be given a thorough indoc-
trination by the EEO Officer or other knowl-
edgeable company official, covering all
major aspects of the contractor’s equal em-
ployment opportunity obligations within
thirty days following their reporting for
duty with the contractor.

(3) All personnel who are engaged in direct
recruitment for the project will be in-
structed by the EEO Officer or appropriate
company official in the contractor’s proce-
dures for locating and hiring minority group
employees.

b. In order to make the contractor’s equal
employment opportunity policy known to all
employees, prospective employees and poten-
tial sources of employees, i.e., schools, em-
ployment agencies, labor unions (where ap-
propriate), college placement officers, etc.,
the contractor will take the following ac-
tions:

(1) Notices and posters setting forth the
contractor’s equal employment opportunity
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policy will be placed in areas readily acces-
sible to employees, applicants for employ-
ment and potential employees.

(2) The contractor’s equal employment op-
portunity policy and the procedures to im-
plement such policy will be brought to the
attention of employees by means of meet-
ings, employee handbooks, or other appro-
priate means.

5. Recruitment. a. When advertising for
employees, the contractor will include in all
advertisements for employees the notation:
‘“An Equal Opportunity Employer.’”’ All such
advertisements will be published in news-
papers or other publications having a large
circulation among minority groups in the
area from which the project work force
would normally be derived.

b. The contractor will, unless precluded by
a valid bargaining agreement, conduct sys-
tematic and direct recruitment through pub-
lic and private employee referral sources
likely to yield qualified minority group ap-
plicants, including, but not limited to, State
employment agencies, schools, colleges and
minority group organizations. To meet this
requirement, the contractor will, through
his EEO Officer, identify sources of potential
minority group employees, and establish
with such identified sources procedures
whereby minority group applicants may be
referred to the contractor for employment
consideration.

In the event the contractor has a valid bar-
gaining agreement providing for exclusive
hiring hall referrals, he is expected to ob-
serve the provisions of that agreement to the
extent that the system permits the contrac-
tor’s compliance with equal employment op-
portunity contract provisions. (The U.S. De-
partment of Labor has held that where im-
plementation of such agreements have the
effect of discriminating against minorities
or women, or obligates the contractor to do
the same, such implementation violates Ex-
ecutive Order 11246, as amended.)

c. The contractor will encourage his
present employees to refer minority group
applicants for employment by posting appro-
priate notices or bulletins in areas accessible
to all such employees. In addition, informa-
tion and procedures with regard to referring
minority group applicants will be discussed
with employees.

6. Personnel Actions. Wages, working condi-
tions, and employee benefits shall be estab-
lished and administered, and personnel ac-
tions of every type, including hiring, upgrad-
ing, promotion, transfer, demotion, layoff,
and termination, shall be taken without re-
gard to race, color, religion, sex, or national
origin. The following procedures shall be fol-
lowed:

a. The contractor will conduct periodic in-
spections of project sites to insure that
working conditions and employee facilities
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do not indicate discriminatory treatment of
project site personnel.

b. The contractor will periodically evalu-
ate the spread of wages paid within each
classification to determine any evidence of
discriminatory wage practices.

c. The contractor will periodically review
selected personnel actions in depth to deter-
mine whether there is evidence of discrimi-
nation. Where evidence is found, the con-
tractor will promptly take corrective action.
If the review indicates that the discrimina-
tion may extend beyond the actions re-
viewed, such corrective action shall include
all affected persons.

d. The contractor will promptly inves-
tigate all complaints of alleged discrimina-
tion made to the contractor in connection
with his obligations under this contract, will
attempt to resolve such complaints, and will
take appropriate corrective action within a
reasonable time. If the investigation indi-
cates that the discrimination may affect per-
sons other than the complainant, such cor-
rective action shall include such other per-
sons. Upon completion of each investigation,
the contractor will inform every complain-
ant of all of his avenues of appeal.

7. Training and Promotion. a. The con-
tractor will assist in locating, qualifying,
and increasing the skills of minority group
and women employees, and applicants for
employment.

b. Consistent with the contractor’s work
force requirements and as permissible under
Federal and State regulations, the con-
tractor shall make full use of training pro-
grams, i.e., apprenticeship, and on-the-job
training programs for the geographical area
of contract performance. Where feasible, 25
percent of apprentices or trainees in each oc-
cupation shall be in their first year of ap-
prenticeship or training. In the event the
Training Special Provision is provided under
this contract, this subparagraph will be su-
perseded as indicated in Attachment 2.

c. The contractor will advise employees
and applicants for employment of available
training programs and entrance require-
ments for each.

d. The contractor will periodically review
the training and promotion potential of mi-
nority group and women employees and will
encourage eligible employees to apply for
such training and promotion.

8. Unions. If the contractor relies in whole
or in part upon unions as a source of employ-
ees, the contractor will use his/her best ef-
forts to obtain the cooperation of such
unions to increase opportunities for minor-
ity groups and women within the unions, and
to effect referrals by such unions of minority
and female employees. Actions by the con-
tractor either directly or through a contrac-
tor’s association acting as agent will include
the procedures set forth below:
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a. The contractor will use best efforts to
develop, in cooperation with the unions,
joint training programs aimed toward quali-
fying more minority group members and
women for membership in the unions and in-
creasing the skills of minority group em-
ployees and women so that they may qualify
for higher paying employment.

b. The contractor will use best efforts to
incorporate an equal employment oppor-
tunity clause into each union agreement to
the end that such union will be contrac-
tually bound to refer applicants without re-
gard to their race, color, religion, sex, or na-
tional origin.

c. The contractor is to obtain information
as to the referral practices and policies of
the labor union except that to the extent
such information is within the exclusive pos-
session of the labor union and such labor
union refuses to furnish such information to
the contractor, the contractor shall so cer-
tify to the State highway department and
shall set forth what efforts have been made
to obtain such information.

d. In the event the union is unable to pro-
vide the contractor with a reasonable flow of
minority and women referrals within the
time limit set forth in the collective bar-
gaining agreement, the contractor will,
through independent recruitment efforts, fill
the employment vacancies without regard to
race, color, religion, sex, or national origin;
making full efforts to obtain qualified and/or
qualifiable minority group persons and
women. (The U.S. Department of Labor has
held that it shall be no excuse that the union
with which the contractor has a collective
bargaining agreement providing for exclu-
sive referral failed to refer minority employ-
ees.) In the event the union referral practice
prevents the contractor from meeting the
obligations pursuant to Executive Order
11246, as amended, and these special provi-
sions, such contractor shall immediately no-
tify the State highway agency.

9. Subcontracting. a. The contractor will use
his best efforts to solicit bids from and to
utilize minority group subcontractors or
subcontractors with meaningful minority
group and female representation among their
employees. Contractors shall obtain lists of
minority-owned construction firms from
State highway agency personnel.

b. The contractor will use his best efforts
to ensure subcontractor compliance with
their equal employment opportunity obliga-
tions.

10. Records and Reports. a. The contractor
will keep such records as are necessary to de-
termine compliance with the contractor’s
equal employment opportunity obligations.
The records kept by the contractor will be
designed to indicate:

(1) The number of minority and non-
minority group members and women em-
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ployed in each work classification on the
project.

(2) The progress and efforts being made in
cooperation with unions to increase employ-
ment opportunities for minorities and
women (applicable only to contractors who
rely in whole or in part on unions as a source
of their work force),

(3) The progress and efforts being made in
locating, hiring, training, qualifying, and up-
grading minority and female employees, and

(4) The progress and efforts being made in
securing the services of minority group sub-
contractors or subcontractors with meaning-
ful minority and female representation
among their employees.

b. All such records must be retained for a
period of three years following completion of
the contract work and shall be available at
reasonable times and places for inspection
by authorized representatives of the State
highway agency and the Federal Highway
Administration.

c. The contractors will submit an annual
report to the State highway agency each
July for the duration of the project, indi-
cating the number of minority, women, and
non-minority group employees currently en-
gaged in each work classification required by
the contract work. This information is to be
reported on Form PR 1391. If on-the-job
training is being required by ‘‘Training Spe-
cial Provision’, the contractor will be re-
quired to furnish Form FHWA 1409.

[40 FR 28053, July 3, 1975, as amended at 43
FR 19386, May 5, 1978. Correctly redesignated
at 46 FR 21156, Apr. 9, 1981]

APPENDIX B TO SUBPART A OF PART
230—TRAINING SPECIAL PROVISIONS

This Training Special Provision supersedes
subparagraph 7b of the Special Provision en-
titled ‘‘Specific Equal Employment Oppor-
tunity Responsibilities,” (Attachment 1),
and is in implementation of 23 U.S.C. 140(a).

As part of the contractor’s equal employ-
ment opportunity affirmative action pro-
gram training shall be provided as follows:

The contractor shall provide on-the-job
training aimed at developing full journey-
men in the type of trade or job classification
involved.

The number of trainees to be trained under
the special provisions will be
(amount to be filled in by State highway de-
partment).

In the event that a contractor sub-
contracts a portion of the contract work, he
shall determine how many, if any, of the
trainees are to be trained by the subcon-
tractor, provided, however, that the con-
tractor shall retain the primary responsi-
bility for meeting the training requirements
imposed by this special provision. The con-
tractor shall also insure that this training
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special provision is made applicable to such
subcontract. Where feasible, 25 percent of ap-
prentices or trainees in each occupation
shall be in their first year of apprenticeship
or training.

The number of trainees shall be distributed
among the work classifications on the basis
of the contractor’s needs and the availability
of journeymen in the various classifications
within a reasonable area of recruitment.
Prior to commencing construction, the con-
tractor shall submit to the State highway
agency for approval the number of trainees
to be trained in each selected classification
and training program to be used. Further-
more, the contractor shall specify the start-
ing time for training in each of the classi-
fications. The contractor will be credited for
each trainee employed by him on the con-
tract work who is currently enrolled or be-
comes enrolled in an approved program and
will be reimbursed for such trainees as pro-
vided hereinafter.

Training and upgrading of minorities and
women toward journeymen status is a pri-
mary objective of this Training Special Pro-
vision. Accordingly, the contractor shall
make every effort to enroll minority train-
ees and women (e.g., by conducting system-
atic and direct recruitment through public
and private sources likely to yield minority
and women trainees) to the extent that such
persons are available within a reasonable
area of recruitment. The contractor will be
responsible for demonstrating the steps that
he has taken in pursuance thereof, prior to a
determination as to whether the contractor
is in compliance with this Training Special
Provision. This training commitment is not
intended, and shall not be used, to discrimi-
nate against any applicant for training,
whether a member of a minority group or
not.

No employee shall be employed as a train-
ee in any classification in which he has suc-
cessfully completed a training course leading
to journeyman status or in which he has
been employed as a journeyman. The con-
tractor should satisfy this requirement by
including appropriate questions in the em-
ployee application or by other suitable
means. Regardless of the method used the
contractor’s records should document the
findings in each case.

The minimum length and type of training
for each classification will be as established
in the training program selected by the con-
tractor and approved by the State highway
agency and the Federal Highway Adminis-
tration. The State highway agency and the
Federal Highway Administration shall ap-
prove a program if it is reasonably cal-
culated to meet the equal employment op-
portunity obligations of the contractor and
to qualify the average trainee for journey-
man status in the classification concerned
by the end of the training period. Further-
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more, apprenticeship programs registered
with the U.S. Department of Labor, Bureau
of Apprenticeship and Training, or with a
State apprenticeship agency recognized by
the Bureau and training programs approved
but not necessarily sponsored by the U.S.
Department of Labor, Manpower Administra-
tion, Bureau of Apprenticeship and Training
shall also be considered acceptable provided
it is being administered in a manner con-
sistent with the equal employment obliga-
tions of Federal-aid highway construction
contracts. Approval or acceptance of a train-
ing program shall be obtained from the State
prior to commencing work on the classifica-
tion covered by the program. It is the inten-
tion of these provisions that training is to be
provided in the construction crafts rather
than clerk-typists or secretarial-type posi-
tions. Training is permissible in lower level
management positions such as office engi-
neers, estimators, timekeepers, etc., where
the training is oriented toward construction
applications. Training in the laborer classi-
fication may be permitted provided that sig-
nificant and meaningful training is provided
and approved by the division office. Some
offsite training is permissible as long as the
training is an integral part of an approved
training program and does not comprise a
significant part of the overall training.

Except as otherwise noted below, the con-
tractor will be reimbursed 80 cents per hour
of training given an employee on this con-
tract in accordance with an approved train-
ing program. As approved by the engineer,
reimbursement will be made for training per-
sons in excess of the number specified herein.
This reimbursement will be made even
though the contractor receives additional
training program funds from other sources,
provided such other does not specifically
prohibit the contractor from receiving other
reimbursement. Reimbursement for offsite
training indicated above may only be made
to the contractor where he does one or more
of the following and the trainees are concur-
rently employed on a Federal-aid project;
contributes to the cost of the training, pro-
vides the instruction to the trainee or pays
the trainee’s wages during the offsite train-
ing period.

No payment shall be made to the con-
tractor if either the failure to provide the re-
quired training, or the failure to hire the
trainee as a journeyman, is caused by the
contractor and evidences a lack of good faith
on the part of the contractor in meeting the
requirements of this Training Special Provi-
sion. It is normally expected that a trainee
will begin his training on the project as soon
as feasible after start of work utilizing the
skill involved and remain on the project as
long as training opportunities exist in his
work classification or until he has completed
his training program. It is not required that
all trainees be on board for the entire length
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of the contract. A contractor will have ful-
filled his responsibilities under this Training
Special Provision if he has provided accept-
able training to the number of trainees spec-
ified. The number trained shall be deter-
mined on the basis of the total number en-
rolled on the contract for a significant pe-
riod.

Trainees will be paid at least 60 percent of
the appropriate minimum journeyman’s rate
specified in the contract for the first half of
the training period, 75 percent for the third
quarter of the training period, and 90 percent
for the last quarter of the training period,
unless apprentices or trainees in an approved
existing program are enrolled as trainees on
this project. In that case, the appropriate
rates approved by the Departments of Labor
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or Transportation in connection with the ex-
isting program shall apply to all trainees
being trained for the same classification who
are covered by this Training Special Provi-
sion.

The contractor shall furnish the trainee a
copy of the program he will follow in pro-
viding the training. The contractor shall
provide each trainee with a certification
showing the type and length of training sat-
isfactorily completed.

The contractor will provide for the mainte-
nance of records and furnish periodic reports
documenting his performance under this
Training Special Provision.

[40 FR 28053, July 3, 1975. Correctly redesig-
nated at 46 FR 21156, Apr. 9, 1981]
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APPENDIX C TO SUBPART A OF PART 230—FEDERAL-AID HIGHWAY CONTRACTORS

ANNUAL EEO REPORT (FORM PR-1391)
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APPENDIX D TO SUBPART A OF PART 230—FEDERAL-AID HIGHWAY CONSTRUCTION

GENERAL INFORMATION AND INSTRUCTIONS

This form is to be developed from the

‘““Contractor’s Annual EEO Report.”

data is to be compiled by the State and sub-
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staffing figures to be reported should rep-
resent the project work force on board in all
or any part of the last payroll period pre-
ceding the end of July. The staffing figures
to be reported in Table A should include
journey-level men and women, apprentices,
and on-the-job trainees. Staffing figures to
be reported in Table B should include only
apprentices and on-the-job trainees as indi-
cated.

Entries made for ‘“‘Job Categories’ are to
be confined to the listing shown. Miscella-
neous job classifications are to be incor-
porated in the most appropriate category
listed on the form. All employees on projects
should thus be accounted for.

Alabama 01-04
Alaska 02-10
Arizona 04-09
Arkansas 05-06
California 06-09
Colorado 08-08
Del e 10-03
District of Columbia 11-03
Florida 12-04
Georgia 13-04
Hawaii 15-09
Idaho . 16-10
lllinois 17-05
lowa ... 19-07
Kansas 20-07
Kentucky 21-04
Louisiana ............. 22-06
Maine . 23-01
Maryland 24-03
Massachusetts ........ 25-01
Michigan 26-05
Minnesota 27-05
MiSSiSSIppi ............. 28-04
Missouri 29-07

(23 U.8.C. sec. 140(a), 315, 49 CFR 1.48(b))
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This information will be useful in com-
plying with the U.S. Senate Committee on
Public Works request that the Federal High-
way Administration submit a report annu-
ally on the status of the Equal Employment
Opportunity Program, its effectiveness, and
progress made by the States and the Admin-
istration in carrying out section 22(A) of the
Federal-Aid Highway Act of 1968. In addition,
the form should be used as a valuable tool
for States to evaluate their own programs
for ensuring equal opportunity.

It is requested that States submit this in-
formation annually to the FHWA Divisions
no later than September 25.

Line 01—State & Region Code. Enter the 4-
digit code from the list below.

Montana ........... 30-08
Nebraska .. 31-07
Nevada . 32-09
New Hampshire 33-01
New Jersey ....... 34-01
New Mexico ...... 35-06
North Carolina . 37-04
North Dakota ...... 38-08
Ohio 39-05
Oklahoma . 40-06
Oregon 41-10
Pennsylvania ..... 42-03
Puerto Rico ....... 43-01
South Carolina .. 45-04
South Dakota ... 46-08
Tennessee ..... 47-04
Texas 48-06
Utah 49-08
Vermont ... 50-01
Virginia ...... 51-03
Washington 53-10
West Virginia 54-03
Wisconsin .......... 55-05
Wyoming .......... 56-08

[44 FR 46832, Aug. 8, 1979. Correctly redesignated at 46 FR 21156, Apr. 9, 1981, and amended at

56 FR 4721, Feb. 6, 1991]

APPENDIXES E-F TO SUBPART A OF PART
230 [RESERVED]

APPENDIX G TO SUBPART A OF PART
230—SPECIAL REPORTING REQUIRE-
MENTS FOR ‘HOMETOWN’ OR ‘‘IM-
POSED”’ PLAN AREAS

In addition to the reporting requirements
set forth elsewhere in this contract the con-
tractor and the subcontractors holding sub-
contracts, not including material suppliers,
of $10,000 or more, shall submit for every
month of July during which work is per-
formed, employment data as contained under
Form PR-1391 (appendix C to 23 CFR part
230) and in accordance with the instructions
included thereon.

[40 FR 28053, July 3, 1975. Correctly redesig-
nated at 46 FR 21156, Apr. 9, 1981]
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Subpart B—Supportive Services for
Minority, Disadvantaged, and
Women Business Enterprises

SOURCE: 50 FR 51243, Dec. 16, 1985, unless
otherwise noted.

§230.201 Purpose.

To prescribe the policies, procedures,
and guidance to develop, conduct, and
administer supportive services assist-
ance programs for minority, disadvan-
taged, and women business enterprises.

§230.202 Definitions.

(a) Minority Business Enterprise, as
used in this subpart, refers to all small
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businesses which participate in the
Federal-aid highway program as a mi-
nority business enterprise (MBER),
women business enterprise (WBE), or
disadvantaged business enterprise
(DBE), all defined under 49 CFR part 23.
This expanded definition is used only
in this subpart as a simplified way of
defining the firms eligible to benefit
from this supportive services program.

(b) Supportive Services means those
services and activities provided in con-
nection with minority business enter-
prise programs which are designed to
increase the total number of minority
businesses active in the highway pro-
gram and contribute to the growth and
eventual self-sufficiency of individual
minority businesses so that such busi-
nesses may achieve proficiency to com-
pete, on an equal basis, for contracts
and subcontracts.

(c) State highway agency means that
department, commission, board, or of-
ficial of any State charged by its laws
with the responsibility for highway
construction. The term State is consid-
ered equivalent to State highway agency
if the context so implies.

§230.203 Policy.

Based on the provisions of Pub. L. 97—
424, dated January 6, 1983, it is the pol-
icy of the Federal Highway Adminis-
tration (FHWA) to promote increased
participation of minority business en-
terprises in Federal-aid highway con-
tracts in part through the development
and implementation of cost effective
supportive services programs through
the State highway agencies.

§230.204 Implementation of

portive services.

(a) Subject to the availability of
funds under 23 U.S.C. 140(c), the State
highway agency shall establish proce-
dures to develop, conduct, and admin-
ister minority business enterprise
training and assistance programs spe-
cifically for the benefit of women and
minority businesses. Supportive serv-
ices funds allocated to the States shall
not be used to finance the training of
State highway agency employees or to
provide services in support of such
training. State highway agencies are
not required to match funds allocated
to them under this section. Individual

sup-
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States are encouraged to be actively
involved in the provision of supportive
services. Such involvement can take
the form of staff, funding, and/or direct
assistance to augment the supportive
services efforts financed by Federal-aid
funds.

(b) State highway agencies shall give
preference to the following types of
services:

(1) Services relating to identifica-
tion, prequalification, and certification
assistance, with emphasis on increas-
ing the total number of legitimate mi-
nority business enterprises partici-
pating in the Federal-aid highway pro-
gram;

(2) Services in connection with esti-
mating, bidding, and technical assist-
ance designed to develop and improve
the capabilities of minority businesses
and assist them in achieving pro-
ficiency in the technical skills involved
in highway construction;

(3) Services designed to develop and
improve the immediate and long-term
business management, recordkeeping,
and financial accounting capabilities;

(4) Services to assist minority busi-
ness enterprises to become eligible for
and to obtain bonding and financial as-
sistance;

(5) Services relating to verification
procedures to ensure that only bona
fide minority business enterprises are
certified as eligible for participation in
the Federal-aid highway program;

(6) Follow-up services to ascertain
the outcome of training and assistance
being provided; and

(7) Other services which contribute to
long-term development, increased op-
portunities, and eventual self-suffi-
ciency of minority business enter-
prises.

(c) A detailed work statement of the
supportive services which the State
highway agency considers to meet the
guidance under this regulation and a
program plan for meeting the require-
ments of paragraph (b) of this section
and accomplishing other objectives
shall be submitted to the FHWA for ap-
proval.

(d) State highway agencies which de-
sire to provide or obtain services other
than those listed in paragraph (b) of
this section shall submit their pro-
posals to the FHWA for approval.
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(e) When the State highway agency
provides supportive services by con-
tract, formal advertising is not re-
quired by FHWA; however, the State
highway agency shall solicit proposals
from such qualified sources as will as-
sure the competitive nature of the pro-
curement. The evaluation of proposals
by the State highway agency must in-
clude consideration of the proposer’s
ability to effect a productive relation-
ship with majority and minority con-
tractors, contractors’ associations, mi-
nority groups, and other persons or or-
ganizations whose cooperation and as-
sistance will increase the opportunities
for minority business enterprises to
compete for and perform contracts and
subcontracts.

(f) In the selection of contractors to
perform supportive services, State
highway agencies shall make conscien-
tious efforts to search out, and utilize
the services of qualified minority or
women organizations, or minority or
women enterprises.

(g) As a minimum, State highway
agency contracts to obtain supportive
services shall include the following
provisions:

(1) A statement that a primary pur-
pose of the supportive services is to in-
crease the total number of minority
firms participating in the Federal-aid
highway program and to contribute to
the growth and eventual self-suffi-
ciency of minority firms;

(2) A statement that supportive serv-
ices shall be provided only to those mi-
nority business enterprises determined
to be eligible for participation in the
Federal-aid highway program in ac-
cordance with 49 CFR part 23 and have
a work specialty related to the high-
way construction industry;

(3) A clear and complete statement of
the services to be provided under the
contract, such as technical assistance,
managerial assistance, counseling, cer-
tification assistance, and follow-up
procedures as set forth in §230.204(b) of
this part;

(4) The nondiscrimination provisions
required by Title VI of the Civil Rights
Act of 1964 as set forth in Form FHWA-
1273, Required Contract Provisions,

58

23 CFR Ch. | (4-1-17 Edition)

Federal-Aid Construction Contracts,?
and a statement of nondiscrimination
in employment because of race, color,
religion, sex, or national origin;

(56) The establishment of a definite
period of contract performance to-
gether with, if appropriate, a schedule
stating when specific supportive serv-
ices are to be provided;

(6) Monthly or quarterly reports to
the State highway agency containing
sufficient data and narrative content
to enable evaluation of both progress
and problems;

(7) The basis of payment;

(8) An estimated schedule for expend-
itures;

(9) The right of access to records and
the right to audit shall be granted to
authorize State highway agency and
FHWA officials;

(10) Noncollusion certification;

(11) A requirement that the con-
tractor provide all information nec-
essary to support progress payments if
such are provided for in the contract;
and

(12) A termination clause.

(h) The State highway agency is to
furnish copies of the reports received
under paragraph (g)(6) of this section
to the FHWA division office.

[60 FR 51243, Dec. 16, 1985, as amended at 52
FR 36922, Oct. 2, 1987]

§230.205 Supportive services funds ob-
ligation.

Supportive services funds shall be ob-
ligated in accordance with the proce-
dures set forth in §230.117(b) of this
part. The point of obligation is defined
as that time when the FHWA has ap-
proved a detailed work statement for
the supportive services.

§23Q.206 Monitoring supportive serv-
ices.

Supportive services programs shall
be continually monitored and evalu-
ated by the State highway agency so
that needed improvements can be iden-
tified and instituted. This requires the
documentation of valid effectiveness

1Form FHWA-1273 is available for inspec-

tion and copying at the locations given in 49
CFR part 7, appendix D, under Document In-
spection Facilities, and at all State highway
agencies.
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measures by which the results of pro-
gram efforts may be accurately as-
sessed.

§230.207 Sources of assistance.

It is the policy of the FHWA that all
potential sources of assistance to mi-
nority business enterprises be utilized.
The State highway agency shall take
actions to ensure that supportive serv-
ices contracts reflect the availability
of all sources of assistance in order to
maximize resource utilization and
avoid unnecessary duplication.

Subpart C—State Highway Agen-
cy Equal Employment Oppor-
tunity Programs

SOURCE: 41 FR 28270, July 9, 1976, unless
otherwise noted.

§230.301 Purpose.

The purpose of the regulations in this
subpart is to set forth Federal Highway
Administration (FHWA) Federal-aid
policy and FHWA and State respon-
sibilities relative to a State highway
agency’s internal equal employment
opportunity program and for assuring
compliance with the equal employment
opportunity requirements of federally-
assisted highway construction con-
tracts.

§230.303 Applicability.

The provisions of this subpart are ap-
plicable to all States that receive Fed-
eral financial assistance in connection
with the Federal-aid highway program.

§230.305 Definitions.

As used in this subpart, the following
definitions apply:

(a) Affirmative Action Plan means:

(1) With regard to State highway
agency work forces, a written docu-
ment detailing the positive action
steps the State highway agency will
take to assure internal equal employ-
ment opportunity (internal plan).

(2) With regard to Federal-aid con-
struction contract work forces, the
Federal equal employment opportunity
bid conditions, to be enforced by a
State highway agency in the plan areas
established by the Secretary of Labor
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and FHWA special provisions in
nonplan areas (external plan).

(b) Equal employment opportunity pro-
gram means the total State highway
agency program, including the affirma-
tive action plans, for ensuring compli-
ance with Federal requirements both in
State highway agency internal employ-
ment and in employment on Federal-
aid construction projects.

(c) Minority groups. An employee may
be included in the minority group to
which he or she appears to belong, or is
regarded in the community as belong-
ing. As defined by U.S. Federal agen-
cies for employment purposes, minor-
ity group persons in the U.S. are iden-
tified as Blacks (not of Hispanic ori-
gin), Hispanics, Asian or Pacific Island-
ers, and American Indians or Alaskan
Natives.

(d) Racial/ethnic identification. For the
purpose of this regulation and any ac-
companying report requirements, an
employee may be included in the group
to which he or she appears to belong,
identifies with, or is regarded in the
community as belonging. However, no
person should be counted in more than
one racial/ethnic category. The fol-
lowing group categories will be used:

(1) The category White (not of His-
panic origin): All persons having origins
in any of the original peoples of Eu-
rope, North Africa, the Middle East, or
the Indian Subcontinent.

(2) The category Black (not of His-
panic origin): All persons having origins
in any of the Black racial groups.

(3) The category Hispanic: All persons
of Mexican, Puerto Rican, Cuban, Cen-
tral or South American, or other Span-
ish culture or origin, regardless of race.

(4) The category Asian or Pacific Is-
landers: All persons having origins in
any of the original peoples of the Far
East, Southeast Asia, or the Pacific Is-
lands. This area includes, for example,
China, Japan, Korea, the Philippine Is-
lands, and Samoa.

(5) The category American Indian or
Alaskan Native: All persons having ori-
gins in any of the original peoples of
North America.

(e) State means any of the 50 States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, and the
Virgin Islands.
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(f) State highway agency means that
department, commission, board, or of-
ficial of any State charged by its laws
with the responsibility for highway
construction. The term State should be
considered equivalent to State highway
agency if the context so implies.

[41 FR 28270, July 9, 1976, as amended at 41
FR 46293, Oct. 20, 1976]
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Every employee and representative of
State highway agencies shall perform
all official equal employment oppor-
tunity actions in an affirmative man-
ner, and in full accord with applicable
statutes, executive orders, regulations,
and policies enunciated thereunder, to
assure the equality of employment op-
portunity, without regard to race,
color, religion, sex, or national origin
both in its own work force and in the
work forces of contractors, subcontrac-
tors, and material suppliers engaged in
the performance of Federal-aid high-
way construction contracts.

Policy.

§230.309 Program format.

It is essential that a standardized
Federal approach be taken in assisting
the States in development and imple-
mentation of EEO programs. The for-
mat set forth in appendix A provides
that standardized approach. State
equal employment opportunity pro-
grams that meet or exceed the pre-
scribed standards will comply with
basic FHWA requirements.

§230.311 State responsibilities.

(a) Bach State highway agency shall
prepare and submit an updated equal
employment opportunity program, one
year from the date of approval of the
preceding program by the Federal
Highway Administrator, over the sig-
nature of the head of the State high-
way agency, to the Federal Highway
Administrator through the FHWA Di-
vision Administrator. The program
shall consist of the following elements:

(1) The collection and analysis of in-
ternal employment data for its entire
work force in the manner prescribed in
part II, paragraph III of appendix A;
and

(2) The equal employment oppor-
tunity program, including the internal
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affirmative action plan, in the format
and manner set forth in appendix A.

(b) In preparation of the program re-
quired by §230.311(a), the State high-
way agency shall consider and respond
to written comments from FHWA re-
garding the preceding program.

§230.313 Approval procedure.

After reviewing the State highway
agency equal employment opportunity
program and the summary analysis and
recommendations from the FHWA re-
gional office, the Washington Head-
quarters Office of Civil Rights staff
will recommend approval or dis-
approval of the program to the Federal
Highway Administrator. The State
highway agency will be advised of the
Administrator’s decision. Each pro-
gram approval is effective for a period
of one year from date of approval.

APPENDIX A TO SUBPART C OF PART
230—STATE HIGHWAY AGENCY EQUAL
EMPLOYMENT OPPORTUNITY PRO-
GRAMS

Each State highway agency’s (SHA) equal
employment opportunity (EEO) program
shall be in the format set forth herein and
shall address Contractor Compliance (part I)
and SHA Internal Employment (part II), in-
cluding the organizational structure of the
SHA total EEO Program (internal and exter-
nal).

PART I-—CONTRACTOR COMPLIANCE

1. Organization and structure. A.
Statehighway agency EEO Coordinator (Exter-
nal) and staff support. 1. Describe the organi-
zational location and responsibilities of the
State highway agency EEO Coordinator.
(Provided organization charts of the State
highway agency and of the EEO staff.)

2. Indicate whether full or part-time; if
part-time, indicate percentage of time de-
voted to EEO.

3. Indicate length of time in position, civil
rights experience and training, and super-
vision.

4. Indicate whether compliance program is
centralized or decentralized.

5. Identify EEO Coordinator’s staff support
(full- and part-time) by job title and indicate
areas of their responsibilities.

6. Identify any other individuals in the
central office having a responsibility for the
implementation of this program and describe
their respective roles and training received
in program area.

B. District or division personnel. 1. Describe
the responsibilities and duties of any district
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EEO personnel. Identify to whom they re-
port.

2. Explain whether district EEO personnel
are full-time or have other responsibilities
such as labor compliance or engineering.

3. Describe training provided for personnel
having EEO compliance responsibility.

C. Project personnel. Describe the EEO role
of project personnel.

II. Compliance procedures. A. Applicable di-
rectives. 1. FHWA Contract Compliance Pro-
cedures.

2. EEO Special Provisions (FHWA Federal-
Aid Highway Program Manual, vol. 6, chap.
4, sec. 1, subsec. 2, Attachment 1)1

3. Training Special Provisions (FHWA Fed-
eral-Aid Highway Program Manual, vol. 6,
chap. 4, sec. 1, subsec. 2, Attachment 2)1

4. FHWA Federal-Aid Highway Program
Manual, vol. 6, chap. 4, sec. 1, subsec. 6 (Con-
tract Procedures), and subsec. 8 (Minority
Business Enterprise).!

B. Implementation. 1. Describe process
(methods) of incorporating the above FHWA
directives into the SHA compliance program.

2. Describe the methods used by the State
to familiarize State compliance personnel
with all FHWA contract compliance direc-
tives. Indicate frequency of work shops,
training sessions, etc.

3. Describe the procedure for advising the
contractor of the EEO contract requirements
at any preconstruction conference held in
connection with a Federal-aid contract.

III. Accomplishments. Describe accomplish-
ments in the construction EEO compliance
program during the past fiscal year.

A. Regular project compliance review pro-
gram. This number should include at least all
of the following items:

1. Number of compliance reviews con-
ducted.

2. Number of contractors reviewed.

3. Number of contractors found in compli-
ance.

4. Number of contractors found in non-
compliance.

5. Number of show cause notices issued.

6. Number of show cause notices rescinded.

7. Number of show cause actions still under
conciliation and unresolved.

8. Number of followup reviews conducted.

(NOTE: In addition to information re-
quested in items 4-8 above, include a brief
summary of total show cause and followup
activities—findings and achievements.)

B. Consolidated compliance reviews. 1. Iden-
tify the target areas that have been reviewed
since the inception of the consolidated com-

1The Federal-Aid Highway Program Man-
ual is available for inspection and copying at
the Federal Highway Administration
(FHWA), 1200 New Jersey Avenue, SE., Wash-
ington, DC 20590, or at FHWA offices listed in
49 CFR part 7, appendix D.
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pliance program. Briefly summarize total
findings.

2. Identify any significant impact or effect
of this program on contractor compliance.

C. Home office reviews. If the State conducts
home office reviews, describe briefly the pro-
cedures followed by State.

D. Magjor problems encountered. Describe
major problems encountered in connection
with any review activities during the past
fiscal year.

E. Major breakthroughs. Comment briefly
on any major breakthrough or other accom-
plishment significant to the compliance re-
view program.

IV. Areawide plans/Hometown and Imposed
(if applicable). A. Provide overall analysis of
the effectiveness of each areawide plan in
the State.

B. Indicate by job titles the number of
State personnel involved in the collection,
consolidation, preparation, copying, review-
ing, analysis, and transmittal of area plan
reports (Contracting Activity and Post Con-
tract Implementation). Estimate the amount
of time (number of hours) spent collectively
on this activity each month. How does the
State use the plan report data?

C. Identify Office of Federal Contract Com-
pliance Programs (OFCCP) area plan audits
or compliance checks in which State per-
sonnel participated during the last fiscal
year. On the average, how many hours have
been spent on these audits and/or checks dur-
ing the past fiscal year?

D. Describe the working relationship of
State EEO compliance personnel with rep-
resentatives of plan administrative com-
mittee(s).

E. Provide recommendations for improving
the areawide plan program and the reporting
system.

V. Contract sanctions. A. Describe the pro-
cedures used by the State to impose contract
sanctions or institute legal proceedings.

B. Indicate the State or Federal laws
which are applicable.

C. Does the State withhold a contractor’s
progress payments for failure to comply with
EEO requirements? If so, identify contrac-
tors involved in such actions during the past
fiscal year. If not, identify other actions
taken.

VI. Complaints. A. Describe the State’s pro-
cedures for handling discrimination com-
plaints against contractors.

B. If complaints are referred to a State fair
employment agency or similar agency, de-
scribe the referral procedure.

C. Identify the Federal-aid highway con-
tractors that have had discrimination com-
plaints filed against them during the past
fiscal year and provide current status.

VII. External training programs, including
supportive services. A. Describe the State’s
process for reviewing the work classifica-
tions of trainees to determine that there is a



Pt. 230, Subpt. C, App. A

proper and reasonable distribution among
appropriate craft.

B. Describe the State’s procedures for iden-
tifying the number of minorities and women
who have completed training programs.

C. Describe the extent of participation by
women in construction training programs.

D. Describe the efforts made by the State
to locate and use the services of qualified
minority and female supportive service con-
sultants. Indicate if the State’s supportive
service contractor is a minority or female
owned enterprise.

E. Describe the extent to which reports
from the supportive service contractors pro-
vide sufficient data to evaluate the status of
training programs, with particular reference
to minorities and women.

VIII. Minority business enterprise program.
FHPM 6-4-1-8 sets forth the FHWA policy re-
garding the minority business enterprise
program. The implementation of this pro-
gram should be explained by responding to
the following:

A. Describe the method used for listing of
minority contractors capable of, or inter-
ested in, highway construction contracting
or subcontracting. Describe the process used
to circulate names of appropriate minority
firms and associations to contractors obtain-
ing contract proposals.

B. Describe the State’s procedure for insur-
ing that contractors take action to affirma-
tively solicit the interest, capability, and
prices of potential minority subcontractors.

C. Describe the State’s procedure for insur-
ing that contractors have designated liaison
officers to administer the minority business
enterprise program in an effective manner.
Specify resource material, including con-
tracts, which the State provides to liaison
officers.

D. Describe the action the State has taken
to meet its goals for prequalification or li-
censing of minority business. Include dollar
goals established for the year, and describe
what criteria or formula the State has
adopted for setting such goals. If it is dif-
ferent from the previous year, describe in de-
tail.

E. Outline the State’s procedure for evalu-
ating its prequalification/licensing require-
ments.

F. Identify instances where the State has
waived prequalification for subcontractors
on Federal-aid construction work or for
prime contractors on Federal-aid contracts
with an estimated dollar value lower than
$100,000.

G. Describe the State’s methods of moni-
toring the progress and results of its minor-
ity business enterprise efforts.

IX. Liaison. Describe the liaison estab-
lished by the State between public (State,
county, and municpal) agencies and private
organizations involved in EEO programs.
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How is the liaison maintained on a con-
tinuing basis?

X. Innovative programs. Identify any inno-
vative EEO programs or management proce-
dures initiated by the State and not pre-
viously covered.

PART II—STATE HIGHWAY AGENCY EMPLOYMENT

I. General. The State highway agency’s
(SHA) internal program is an integral part of
the agency’s total activities. It should in-
clude the involvement, commitment and
support of executives, managers, supervisors
and all other employees. For effective ad-
ministration and implementation of the EEO
Program, an affirmative action plan (AAP) is
required. The scope of an EEO program and
an AAP must be comprehensive, covering all
elements of the agency’s personnel manage-
ment policies and practices. The major part
of an AAP must be recognition and removal
of any barriers to equal employment oppor-
tunity, identification of problem areas and of
persons unfairly excluded or held back and
action enabling them to compete for jobs on
an equal basis. An effective AAP not only
benefits those who have been denied equal
employment opportunity but will also great-
ly benefit the organization which often has
overlooked, screened out or underutilized the
great reservoir of untapped human resources
and skills, especially among women and mi-
nority groups.

Set forth are general guidelines designed
to assist the State highway agencies in im-
plementing internal programs, including the
development and implementation of AAP’s
to ensure fair and equal treatment for all
persons, regardless of race, color, religion,
sex or national origin in all employment
practices.

II. Administration and implementation. The
head of each State highway agency is respon-
sible for the overall administration of the in-
ternal EEO program, including the total in-
tegration of equal opportunity into all facets
of personnel management. However, specific
program responsibilities should be assigned
for carrying out the program at all manage-
ment levels.

To ensure effectiveness in the implementa-
tion of the internal EEO program, a specific
and realistic AAP should be developed. It
should include both short and long-range ob-
jectives, with priorities and target dates for
achieving goals and measuring progress, ac-
cording to the agency’s individual need to
overcome existing problems.

A. State Highway Agency Affirmative Action
Officer (internal). 1. Appointment of Affirmative
Action Officer. The head of the SHA should
appoint a qualified Affirmative Action (AA)
Officer (Internal EEO Officer) with responsi-
bility and authority to implement the inter-
nal EEO program. In making the selection,
the following factors should be considered:
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a. The person appointed should have prov-
en ability to accomplish major program
goals.

b. Managing the internal EEO program re-
quires a major time commitment; it cannot
be added on to an existing full-time job.

c. Appointing qualified minority and/or fe-
male employees to head or staff the program
may offer good role models for present and
potential employees and add credibility to
the programs involved. However, the most
essential requirements for such position(s)
are sensitivity to varied ways in which dis-
crimination limits job opportunities, com-
mitment to program goals and sufficient sta-
tus and ability to work with others in the
agency to achieve them.

2. Responsibilities of the Affirmative Action
Officer. The responsibilities of the AA Officer
should include, but not necessarily be lim-
ited to:

a. Developing the written AAP.

b. Publicizing its content internally and
externally.

c. Assisting managers and supervisors in
collecting and analyzing employment data,
identifying problem areas, setting goals and
timetables and developing programs to
achieve goals. Programs should include spe-
cific remedies to eliminate any discrimina-
tory practices discovered in the employment
system.

d. Handling and processing formal dis-
crimination complaints.

e. Designing, implementing and moni-
toring internal audit and reporting systems
to measure program effectiveness and to de-
termine where progress has been made and
where further action is needed.

f. Reporting, at least quarterly, to the
head of the SHA on progress and deficiencies
of each unit in relation to agency goals.

g. In addition, consider the creation of:

(1) An EEO Advisory Committee, whose
membership would include top management
officials,

(2) An EEO Employee Committee, whose
membership would include rank and file em-
ployees, with minority and female represent-
atives from various job levels and depart-
ments to meet regularly with the AA officer,
and

(3) An EEO Counseling Program to attempt
informal resolution of discrimination com-
plaints.

B. Contents of an affirmative action plan.
The Affirmative Action Plan (AAP) is an in-
tegral part of the SHA’s EEO program. Al-
though the style and format of AAP’s may
vary from one SHA to another, the basic sub-
stance will generally be the same. The es-
sence of the AAP should include, but not
necessarily be limited to:

1. Inclusion of a strong agency policy
statement of commitment to EEO.

2. Assignment of responsibility and author-
ity for program to a qualified individual.
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3. A survey of the labor market area in
terms of population makeup, skills, and
availability for employment.

4. Analyzing the present work force to
identify jobs, departments and units where
minorities and females are underutilized.

5. Setting specific, measurable, attainable
hiring and promotion goals, with target
dates, in each area of underutilization.

6. Making every manager and supervisor
responsible and accountable for meeting
these goals.

7. Reevaluating job descriptions and hiring
criteria to assure that they reflect actual job
needs.

8. Finding minorities and females who are
qualified or qualifiable to fill jobs.

9. Getting minorities and females into up-
ward mobility and relevant training pro-
grams where they have not had previous ac-
cess.

10. Developing systems to monitor and
measure progress regularly. If results are not
satisfactory to meet goals, determine the
reasons and make necessary changes.

11. Developing a procedure whereby em-
ployees and applicants may process allega-
tions of discrimination to an impartial body
without fear of reprisal.

C. Implementation of an affirmative action
plan. The written AAP is the framework and
management tool to be used at all organiza-
tional levels to actively implement, measure
and evaluate program progress on the spe-
cific action items which represent EEO pro-
gram problems or deficiencies. The presence
of a written plan alone does not constitute
an EEO program, nor is it, in itself, evidence
of an ongoing program. As a minimum, the
following specific actions should be taken.

1. Issue written equal employment opportunity
policy statement and affirmative action commit-
ment. To be effective, EEO policy provisions
must be enforced by top management, and
all employees must be made aware that EEO
is basic agency policy. The head of the SHA
(1) should issue a firm statement of personal
commitment, legal obligation and the impor-
tance of EEO as an agency goal, and (2) as-
sign specific responsibility and account-
ability to each executive, manager and su-
pervisor.

The statement should include, but not nec-
essarily be limited to, the following ele-
ments:

a. EEO for all persons, regardless of race,
color, religion, sex or national origin as a
fundamental agency policy.

b. Personal commitment to and support of
EEO by the head of the SHA.

c. The requirement that special affirma-
tive action be taken throughout the agency
to overcome the effects of past discrimina-
tion.

d. The requirement that the EEO program
be a goal setting program with measurement
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and evaluation factors similar to other
major agency programs.

e. Equal opportunity in all employment
practices, including (but not limited to) re-
cruiting, hiring, transfers, promotions,
training, compensation, benefits, recognition
(awards), layoffs, and other terminations.

f. Responsibility for positive affirmative
action in the discharge of EEO programs, in-
cluding performance evaluations of man-
agers and supervisors in such functions, will
be expected of and shared by all management
personnel.

g. Accountability for action or inaction in
the area of EEO by management personnel.

2. Publicize the affirmative action plan. a. In-
ternally: (1) Distribute written communica-
tions from the head of the SHA.

(2) Include the AAP and the EEO policy
statement in agency operations manual.

(3) Hold individual meetings with man-
agers and supervisors to discuss the pro-
gram, their individual responsibilities and to
review progress.

(4) Place Federal and State EEO posters on
bulletin boards, near time clocks and in per-
sonnel offices.

(5) Publicize the AAP in the agency news-
letters and other publications.

(6) Present and discuss the AAP as a part
of employee orientation and all training pro-
grams.

(7) Invite employee organization represent-
atives to cooperate and assist in developing
and implementing the AAP.

b. Externally: Distribute the AAP to minor-
ity groups and women’s organizations, com-
munity action groups, appropriate State
agencies, professional organizations, etc.

3. Develop and implement specific programs to
eliminate discriminatory barriers and achieve
goals. a. Job structuring and upward mobility:
The AAP should include specific provisions
for:

(1) Periodic classification plan reviews to
correct inaccurate position descriptions and
to ensure that positions are allocated to the
appropriate classification.

(2) Plans to ensure that all qualification
requirements are closely job related.

(3) Efforts to restructure jobs and establish
entry level and trainee positions to facilitate
progression within occupational areas.

(4) Career counseling and guidance to em-
ployees.

(5) Creating career development plans for
lower grade employees who are underutilized
or who demonstrate potential for advance-
ment.

(6) Widely publicizing upward mobility pro-
grams and opportunities within each work
unit and within the total organizational
structure.

b. Recruitment and placement. The AAP
should include specific provisions for, but
not necessarily limited to:
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(1) Active recruitment efforts to support
and supplement those of the central per-
sonnel agency or department, reaching all
appropriate sources to obtain qualified em-
ployees on a nondiscriminatory basis.

(2) Maintaining contracts with organiza-
tions representing minority groups, women,
professional societies, and other sources of
candidates for technical, professional and
management level positions.

(3) Ensuring that recruitment literature is
relevant to all employees, including minor-
ity groups and women.

(4) Reviewing and monitoring recruitment
and placement procedures so as to assure
that no discriminatory practices exist.

(5) Cooperating with management and the
central personnel agency on the review and
validation of written tests and other selec-
tion devices.

(6) Analyzing the flow of applicants
through the selection and appointment proc-
ess, including an analytical review of reasons
for rejections.

(7) Monitoring the placement of employees
to ensure the assignment of work and work-
place on a nondiscriminatory basis.

c. Promotions. The AAP should include spe-
cific provisions for, but not necessarily lim-
ited to:

1. Establishing an agency-wide merit pro-
motion program, including a merit pro-
motion plan, to provide equal opportunity
for all persons based on merit and without
regard to race, color, religion, sex or na-
tional origin.

2. Monitoring the operation of the merit
promotion program, including a review of
promotion actions, to assure that require-
ments procedures and practices support EEO
program objectives and do not have a dis-
criminatory impact in actual operation.

3. Establishing skills banks to match em-
ployee skills with available job advancement
opportunities.

4. Evaluating promotion criteria (super-
visory evaluations, oral interviews, written
tests, qualification standards, etc.) and their
use by selecting officials to identify and
eliminate factors which may lead to im-
proper ‘‘selection out’ of employees or appli-
cants, particularly minorities and women,
who traditionally have not had access to bet-
ter jobs. It may be appropriate to require se-
lecting officials to submit a written jus-
tification when well qualified persons are
passed over for upgrading or promotion.

5. Assuring that all job vacancies are post-
ed conspicuously and that all employees are
encouraged to bid on all jobs for which they
feel they are qualified.

6. Publicizing the agency merit promotion
program by highlighting breakthrough pro-
motions, i.e., advancement of minorities and
women to key jobs, new career heights, etc.
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d. Training. The AAP should include spe-
cific provisions for, but not necessarily lim-
ited to:

(1) Requiring managers and supervisors to
participate in EEO seminars covering the
AAP, the overall EEO program and the ad-
ministration of the policies and procedures
incorporated therein, and on Federal, State
and local laws relating to EEO.

(2) Training in proper interviewing tech-
niques of employees who conduct employ-
ment selection interviews.

(3) Training and education programs de-
signed to provide opportunities for employ-
ees to advance in relation to the present and
projected manpower needs of the agency and
the employees’ career goals.

(4) The review of profiles of training course
participants to ensure that training opportu-
nities are being offered to all eligible em-
ployees on an equal basis and to correct any
inequities discovered.

e. Layoffs, recalls, discharges, demotions, and
disciplinary actions. The standards for decid-
ing when a person shall be terminated, de-
moted, disciplined, laid off or recalled should
be the same for all employees, including mi-
norities and females. Seemingly neutral
practices should be reexamined to see if they
have a disparate effect on such groups. For
example, if more minorities and females are
being laid off because they were the last
hired, then, adjustments should be made to
assure that the minority and female ratios
do not decrease because of these actions.

(1) When employees, particularly minori-
ties and females, are disciplined, laid off, dis-
charged or downgraded, it is advisable that
the actions be reviewed by the AA Officer be-
fore they become final.

(2) Any punitive action (i.e., harassment,
terminations, demotions), taken as a result
of employees filing discrimination com-
plaints, is illegal.

(3) The following records should be kept to
monitor this area of the internal EEO pro-
gram:

On all terminations, including layoffs and
discharges: indicate total number, name,
(home address and phone number), employ-
ment date, termination date, recall rights,
sex, racial/ethnic identification (by job cat-
egory), type of termination and reason for
termination.

On all demotions: indicate total number,
name, (home address and phone number), de-
motion date, sex, racial/ethnic identification
(by job category), and reason for demotion.

On all recalls: indicate total number,
name, (home address and phone number) re-
call date, sex, and racial/ethnic identifica-
tion (by job category).

Exit interviews should be conducted with
employees who leave the employment of the
SHA.
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f. Other personnel actions. The AAP should
include specific provisions for, but not nec-
essarily limited to:

(1) Assuring that information on EEO
counseling and grievance procedures is eas-
ily available to all employees.

(2) A system for processing complaints al-
leging discrimination because of race, color,
religion, sex or national origin to an impar-
tial body.

(3) A system for processing grievances and
appeals (i.e., disciplinary actions, adverse ac-
tions, adverse action appeals, etc).

(4) Including in the performance appraisal
system a factor to rate manager’s and super-
visors’ performance in discharging the EEO
program responsibilities assigned to them.

(5) Reviewing and monitoring the perform-
ance appraisal program periodically to deter-
mine its objectivity and effectiveness.

(6) Ensuring the equal availability of em-
ployee benefits to all employees.

4. Program evaluation. An internal report-
ing system to continually audit, monitor and
evaluate programs is essential for a success-
ful AAP. Therefore, a system providing for
EEO goals, timetables, and periodic evalua-
tions needs to be established and imple-
mented. Consideration should be given to the
following actions:

a. Defining the major objectives of EEO
program evaluation.

b. The evaluation should be directed to-
ward results accomplished, not only at ef-
forts made.

c. The evaluation should focus attention
on assessing the adequacy of problem identi-
fication in the AAP and the extent to which
the specific action steps in the plan provide
solutions.

d. The AAP should be reviewed and evalu-
ated at least annually. The review and eval-
uation procedures should include, but not be
limited to, the following:

(1) Each bureau, division or other major
component of the agency should make an-
nual and such other periodic reports as are
needed to provide an accurate review of the
operations of the AAP in that component.

(2) The AA Officer should make an annual
report to the head of the SHA, containing
the overall status of the program, results
achieved toward established objectives, iden-
tity of any particular problems encountered
and recommendations for corrective actions
needed.

e. Specific, numerical goals and objectives
should be established for the ensuing year.
Goals should be developed for the SHA as a
whole, as well as for each unit and each job
category.

III. Employment statistical data. A. As a
minimum, furnish the most recent data on
the following:

1. The total population in the State,
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2. The total labor market in State, with a B. State highway agencies shall use the
breakdown by racial/ethnic identification EEO-4 Form in providing current work force
and sex, and data. This data shall reflect only State de-

3. An analysis of (1) and (2) above, in con-  partment of transportation/State highway
nection with the availability of personnel  gepartment employment.

and jobs within SHA’s.
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) D. EMPLOYMENT DATA AS OF JUNE 30 5
(Do not include elected/appointed officials. Blanks will be counted as zero)
1. FULL TIME EMPLOYEES (Temporary employees not included)
MALE FEMALE
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o
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I
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“ 31 ts0249
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34 4059
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48,8 250 PLUS
EEOC FORM 164, APR, 76
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[
D. EMPLOYMENT DATA AS OF JUNE 30 (Cont.)
(Do not include elected/appointed officials. Blanks will be counted as zero)
1. FULL TIME EMPLOYEES (Temporary employees not included)

- R MALE FEMALE

£ NNUAL NON.HISPANIC AMERICAN | NON-HISPANIC AMERICA®,
o SALARY TOTAL ORIGIN ASIAN INDIAN ORIGIN As&;u wg.éw
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v 000. )

' A [ c D E F G H 1 J K
49.35 01.39
50 4059

|5\ 079
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55 16.0-249
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57. 0.1-39
58 1059
59. 6079
60. 8.0.99
61, 100129

62.  13.0-15.9
63.  16.0-249
64.% 250 PLUS

" SERVICE/
MAINTENANCE

65. TOTAL FULL TIME

(UNES 1-64)

2. OTHER THAN FULL TIME EMPLOYEES (Include temporary employees)

66. OFFICIALS / ADMIN.
67. PROFESSIONALS

68. TECHNICIANS

69. PROTECTIVE SERV.
70. PARA-PROFESSIONAL
7). OFFICE / CLERICAL
72. SKILLED CRAFT

73. SERV. / MAINT.

74. TOTAL OTHER
THAN FULL
TIME

(LINES 66-73)

3. NEW HIRES DURING FISCAL YEAR Permanent full time only
JULY 1 - JUNE 30

75. OFFICIALS / ADMIN,
76. PROTESSIONALS

77. TECHNICIANS

78. PROTECTIVE SERV.
79, PARA PROFESSIONAL
80, OFFICE / CLERICAL
81, SKILLED CRAFT

[82. SERV. / MAINT.

3. TOTAL NEW AIRES

(LINES 75-82) *

[41 FR 28270, July 9, 1976, as amended at 41 FR 46294, Oct. 20, 1976; 74 FR 28442, June 16, 2009]
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Subpart D—Construction Contract
Equal Opportunity Compli-
ance Procedures

SOURCE: 41 FR 34239, Aug. 13, 1976, unless
otherwise noted.

§230.401 Purpose.

The purpose of the regulations in this
subpart is to prescribe policies and pro-
cedures to standardize the implementa-
tion of the equal opportunity contract
compliance program, including compli-
ance reviews, consolidated compliance
reviews, and the administration of
areawide plans.

§230.403 Applicability.

The procedures set forth hereinafter
apply to all nonexempt direct Federal
and Federal-aid highway construction
contracts and subcontracts, unless oth-
erwise specified.

§230.405 Administrative
ities.

(a) Federal Highway Administration
(FHWA) responsibilities. (1) The FHWA
has the responsibility to ensure that
contractors meet contractural equal
opportunity requirements under E.O.
11246, as amended, and title 23 U.S.C.,
and to provide guidance and direction
to States in the development and im-
plementation of a program to assure
compliance with equal opportunity re-
quirements.

(2) The Federal Highway Adminis-
trator or a designee may inquire into
the status of any matter affecting the
FHWA equal opportunity program and,
when considered necessary, assume ju-
risdiction over the matter, proceeding
in coordination with the State con-
cerned. This is without derogation of
the authority of the Secretary of
Transportation, Department of Trans-
portation (DOT), the Director, DOT De-
partmental Office of Civil Rights (OCR)
or the Director, Office of Federal Con-
tract Compliance Programs (OFCCP),
Department of Labor.

(3) Failure of the State highway
agency (SHA) to discharge the respon-
sibilities stated in §230.405(b)(1) may
result in DOT’s taking any or all of the
following actions (see appendix A to 23

responsibil-
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CFR part 630, subpart C ‘“‘Federal-aid
project agreement’’):

(i) Cancel, terminate, or suspend the
Federal-aid project agreement in whole
or in part;

(ii) Refrain from extending any fur-
ther assistance to the SHA under the
program with respect to which the fail-
ure or refusal occurred until satisfac-
tory assurance of future compliance
has been received from the SHA; and

(iii) Refer the case to an appropriate
Federal agency for legal proceedings.

(4) Action by the DOT, with respect
to noncompliant contractors, shall not
relieve a SHA of its responsibilities in
connection with these same matters;
nor is such action by DOT a substitute
for corrective action utilized by a
State under applicable State laws or
regulations.

(b) State responsibilities. (1) The
SHA’s, as contracting agencies, have a
responsibility to assure compliance by
contractors with the requirements of
Federal-aid construction contracts, in-
cluding the equal opportunity require-
ments, and to assist in and cooperate
with FHWA programs to assure equal
opportunity.

(2) The corrective action procedures
outlined herein do not preclude normal
contract administration procedures by
the States to ensure the contractor’s
completion of specific contract equal
opportunity requirements, as long as
such procedures support, and sustain
the objectives of E.O. 11246, as amend-
ed. The State shall inform FHWA of
any actions taken against a contractor
under normal State contract adminis-
tration procedures, if that action is
precipitated in whole or in part by non-
compliance with equal opportunity
contract requirements.

§230.407 Definitions.

For the purpose of this subpart, the
following definitions shall apply, un-
less the context requires otherwise:

(a) Actions, identified by letter and
number, shall refer to those items iden-
tified in the process flow chart. (Appen-
dix D);

(b) Affirmative Action Plan means a
written positive management tool of a
total equal opportunity program indi-
cating the action steps for all organiza-
tional levels of a contractor to initiate
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and measure equal opportunity pro-
gram progress and effectiveness. (The
Special Provisions [23 CFR part 230 A,
appendix A] and areawide plans are Af-
firmative Action Plans.);

(c) Affirmative Actions means the ef-
forts exerted towards achieving equal
opportunity through positive, aggres-
sive, and continuous result-oriented
measures to correct past and present
discriminatory practices and their ef-
fects on the conditions and privileges
of employment. These measures in-
clude, but are not limited to, recruit-
ment, hiring, promotion, upgrading,
demotion, transfer, termination, com-
pensation, and training;

(d) Areawide Plan means an Affirma-
tive Action Plan approved by the De-
partment of Labor to increase minority
and female utilization in crafts of the
construction industry in a specified
geographical area pursuant to E.O.
11246, as amended, and taking the form
of either a ‘“‘Hometown’ or an ‘“‘Im-
posed”’ Plan.

(1) Hometown Plan means a voluntary
areawide agreement usually developed
by representatives of labor unions, mi-
nority organizations, and contractors,
and approved by the OFCCP for the
purpose of implementing the equal em-
ployment opportunity requirements
pursuant to E.O. 11246, as amended;

(2) Imposed Plan means mandatory af-
firmative action requirements for a
specified geographical area issued by
OFCCP and, in some areas, by the
courts;

(e) Compliance Specialist means a Fed-
eral or State employee regularly em-
ployed and experienced in civil rights
policies, practices, procedures, and
equal opportunity compliance review
and evaluation functions;

(f) Consolidated Compliance Review
means a review and evaluation of all
significant construction employment
in a specific geographical (target) area;

(g) Construction shall have the mean-
ings set forth in 41 CFR 60-1.3(e) and 23
U.S.C. 101(a). References in both defini-
tions to expenses or functions inci-
dental to construction shall include
preliminary engineering work in
project development or engineering
services performed by or for a SHA;

(h) Corrective Action Plan means a
contractor’s unequivocal written and
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signed commitment outlining actions
taken or proposed, with time limits
and goals, where appropriate to cor-
rect, compensate for, and remedy each
violation of the equal opportunity re-
quirements as specified in a list of defi-
ciencies. (Sometimes called a concilia-
tion agreement or a letter of commit-

ment.);
(1) Contractor means, any person, cor-
poration, partnership, or unincor-

porated association that holds a FHWA
direct or federally assisted construc-
tion contract or subcontract regardless
of tier;

(i) Days shall mean calendar days;

(k) Discrimination means a distinction
in treatment based on race, color, reli-
gion, sex, or national origin;

(1) Equal Employment Opportunity
means the absence of partiality or dis-
tinction in employment treatment, so
that the right of all persons to work
and advance on the basis of merit, abil-
ity, and potential is maintained;

(m) Equal Opportunity Compliance Re-
view means an evaluation and deter-
mination of a nonexempt direct Fed-
eral or Federal-aid contractor’s or sub-
contractor’s compliance with equal op-
portunity requirements based on:

(1) Project work force—employees at
the physical location of the construc-
tion activity;

(2) Area work force—employees at all
Federal-aid, Federal, and non-Federal
projects in a specific geographical area
as determined under §230.409 (b)(9); or

(3) Home office work force—employees
at the physical location of the cor-
porate, company, or other ownership
headquarters or regional managerial,
offices, including ‘‘white collar’” per-
sonnel (managers, professionals, tech-
nicians, and clericals) and any mainte-
nance or service personnel connected
thereto;

(n) Equal Opportunity Requirements is
a general term used throughout this
document to mean all contract provi-
sions relative to equal employment op-
portunity (EEO), subcontracting, and
training;

(0) Good Faith Effort means affirma-
tive action measures designed to im-
plement the established objectives of
an Affirmative Action Plan;

(p) Show Cause Notice means a writ-
ten notification to a contractor based
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on the determination of the reviewer
(or in appropriate cases by higher level
authority) to be in noncompliance with
the equal opportunity requirements.
The notice informs the contractor of
the specific basis for the determination
and provides the opportunity, within 30
days from receipt, to present an expla-
nation why sanctions should not be im-
posed;

(q) State highway agency (SHA) means
that department, commission, board,
or official of any State charged by its
laws with the responsibility for high-
way construction. The term State
should be considered equivalent to
State highway agency. With regard to
direct Federal contracts, references
herein to SHA’s shall be considered to
refer to FHWA regional offices, as ap-
propriate.

§230.409 Contract compliance review
procedures.

(a) General. A compliance review con-
sists of the following elements:

(1) Review Scheduling (Actions R-1
and R-2).

(2) Contractor Notification (Action
R-3).

(3) Preliminary Analysis (Phase I)
(Action R-4).

(4) Onsite Verification and Interviews
(Phase II) (Action R-5).

(5) Exit Conference (Action R-6).

(6) Compliance Determination and
Formal Notification (Actions R-8, R-9,
R-10, R-11, R-12).

The compliance review procedure, as
described herein and in appendix D pro-
vides for continual monitoring of the
employment process. Monitoring offi-
cials at all levels shall analyze submis-
sions from field offices to ensure proper
completion of procedural requirements
and to ascertain the effectiveness of
program implementation.

(b) Review scheduling. (Actions R—1 and
R-2). Because construction work forces
are not constant, particular attention
should be paid to the proper scheduling
of equal opportunity compliance re-
views. Priority in scheduling equal op-
portunity compliance reviews shall be
given to reviewing those contractor’s
work forces:

(1) Which hold the greatest potential
for employment and promotion of mi-
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norities and women (particularly in
higher skilled crafts or occupations);

(2) Working in areas which have sig-
nificant minority and female labor
forces within a reasonable recruitment
area;

(3) Working on projects that include
special training provisions; and

(4) Where compliance with equal op-
portunity requirements is question-
able. (Based on previous PR-1391’s (23
CFR part 230, subpart A, appendix C)
Review Reports and Hometown Plan
Reports).

In addition, the following consider-
ations shall apply:

(5) Reviews specifically requested by
the Washington Headquarters shall re-
ceive priority scheduling;

(6) Compliance Reviews in geo-
graphical areas covered by areawide
plans would normally be reviewed
under the Consolidated Compliance Re-
view Procedures set forth in §230.415.

(7) Reviews shall be conducted prior
to or during peak employment periods.

(8) No compliance review shall be
conducted that is based on a home of-
fice work force of less than 15 employ-
ees unless requested or approved by
Washington Headquarters; and

(9) For compliance reviews based on
an area work force (outside of areawide
plan coverage), the Compliance Spe-
cialist shall define the applicable geo-
graphical area by considering:

(i) Union geographical boundaries;

(ii) The geographical area from which
the contractor recruits employees, i.e.,
reasonable recruitment area;

(iii) Standard Metropolitan Statis-
tical Area (SMSA) or census tracts;
and

(iv) The county in which the Federal
or Federal-aid project(s) is located and
adjacent counties.

(c) Contractor notification (Action R-3).
(1) The Compliance Specialist should
usually provide written notification to
the contractor of the pending compli-
ance review at least 2 weeks prior to
the onsite verification and interviews.
This notification shall include the
scheduled date(s), an outline of the me-
chanics and basis of the review, req-
uisite interviews, and documents re-
quired.

(2) The contractor shall be requested
to provide a meeting place on the day
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of the visit either at the local office of
the contractor or at the jobsite.

(3) The contractor shall be requested
to supply all of the following informa-
tion to the Compliance Specialist prior
to the onsite verification and inter-
views.

(i) Current Form PR-1391 developed
from the most recent payroll;

(ii) Copies of all current bargaining
agreements;

(iii) Copies of purchase orders and
subcontracts containing the EEO
clause;

(iv) A 1list of recruitment sources
available and utilized;

(v) A statement of the status of any
action pertaining to employment prac-
tices taken by the Equal Employment
Opportunity Commission (EEOC) or
other Federal, State, or local agency
regarding the contractor or any source
of employees;

(vi) A list of promotions made during
the past 6 months, to include race, na-
tional origin, and sex of employee, pre-
vious job held, job promoted into; and
corresponding wage rates;

(vii) An annotated payroll to show
job classification, race, national origin
and sex;

(viii) A list of minority- or female-
owned companies contacted as possible
subcontractors, vendors, material sup-
pliers, etc.; and

(ix) Any other necessary documents
or statements requested by the Compli-
ance Specialist for review prior to the
actual onsite visit.

(4) For a project review, the prime
contractor shall be held responsible for
ensuring that all active subcontractors
are present at the meeting and have
supplied the documentation listed in
§230.409(c)(3).

(d) Preliminary analysis (Phase 1)
(Action R-4). Before the onsite
verification and interviews, the Com-
pliance Specialist shall analyze the
employment patterns, policies, prac-
tices, and programs of the contractor
to determine whether or not problems
exist by reviewing information relative
to:

(1) The contractor’s current work
force;

(2) The contractor’s relationship with
referral sources, e.g., unions, employ-
ment agencies, community action
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agencies, minority and female organi-
zations, etc.;

(3) The minority and female rep-
resentation of sources;

(4) The availability of minorities and
females with requisite skills in a rea-
sonable recruitment area;

(5) Any pending EEOC or Department
of Justice cases or local or State Fair
Employment Agency cases which are
relevant to the contractor and/or the
referral sources; and

(6) The related projects (and/or con-
tractor) files of FHWA regional or divi-
sion and State Coordinator’s offices to
obtain current information relating to
the status of the contractor’s
project(s), value, scheduled duration,
written corrective action plans, PR~
1391 or Manpower Utilization Reports,
training requirements, previous com-
pliance reviews, and other pertinent
correspondence and/or reports.

(e) Omnsite verification and interviews
(Phase II) (Action R-5). (1) Phase II of
the review consists of the construction
or home office site visit(s). During the
initial meeting with the contractor,
the following topics shall be discussed:

(i) Objectives of the visit;

(ii) The material submitted by the
contractor, including the actual imple-
mentation of the employee referral
source system and any discrepancies
found in the material; and

(iii) Arrangements for the site tour(s)
and employee interviews.

(2) The Compliance Specialist shall
make a physical tour of the employ-
ment site(s) to determine that:

(i) EEO posters are displayed in con-
spicuous places in a legible fashion;

(ii) Facilities are provided on a non-
segregated basis (e.g. work areas, wash-
room, timeclocks, locker rooms, stor-
age areas, parking lots, and drinking
fountains);

(iii) Supervisory personnel have been
oriented to the contractor’s EEO com-
mitments;

(iv) The employee referral source sys-
tem is being implemented;

(v) Reported employment data is ac-
curate;

(vi) Meetings have been held with
employees to discuss EEO policy, par-
ticularly new employees; and
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(vii) Employees are aware of their
right to file complaints of discrimina-
tion.

(3) The Compliance Specialist should
interview at least one minority, one
nonminority, and one woman in each
trade, classification, or occupation.
The contractor’s superintendent or
home office manager should also be
interviewed.

(4) The Compliance Specialist shall,
on a sample basis, determine the union
membership status of union employees
on the site (e.g. whether they have per-
mits, membership cards, or books, and
in what category they are classified
[e.g., A, B, or C]).

(6) The Compliance Specialist shall
also determine the method utilized to
place employees on the job and wheth-
er equal opportunity requirements
have been followed.

(6) The Compliance Specialist shall
determine, and the report shall indi-
cate the following:

(i) Is there reasonable representation
and utilization of minorities and
women in each craft, classification or
occupation? If not, what has the con-
tractor done to increase recruitment,
hiring, upgrading, and training of mi-
norities and women?

(ii) What action is the contractor
taking to meet the contractual re-
quirement to provide equal employ-
ment opportunity?

(iii) Are the actions taken by the
contractor acceptable? Could they rea-
sonably be expected to result in in-
creased utilization of minorities and
women?

(iv) Is there impartiality in treat-
ment of minorities and women?

(v) Are affirmative action measures
of an isolated nature or are they con-
tinuing?

(vi) Have the contractor’s efforts pro-
duced results?

(f) Exit conference (Action R-6). (1)
During the exit conference with the
contractor, the following topics shall
be discussed:

(i) Any preliminary findings that, if
not corrected immediately or not cor-
rected by the adoption of an acceptable
voluntary corrective action plan,
would necessitate a determination of
noncompliance;
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(ii) The process and time in which
the contractor shall be informed of the
final determination (15 days following
the onsite verification and interviews);
and

(iii) Any other matters that would
best be resolved before concluding the
onsite portion of the review.

(2) Voluntary corrective action plans
may be negotiated at the exit con-
ference, so that within 15 days fol-
lowing the exit portion of the review,
the Compliance Specialist shall pre-
pare the review report and make a de-
termination of either:

(i) Compliance, and so notify the con-
tractor; or

(ii) Noncompliance, and issue a 30—
day show cause notice.

The acceptance of a voluntary correc-
tive action plan at the exit conference
does not preclude a determination of
noncompliance, particularly if defi-
ciencies not addressed by the plan are
uncovered during the final analysis and
report writing. (Action R-7) A vol-
untary corrective action plan should be
accepted with the understanding that
it only address those problems uncov-
ered prior to the exit conference.

(g) Compliance determinations (Action
R-8). (1) The evidence obtained at the
compliance review shall constitute a
sufficient basis for an objective deter-
mination by the Compliance Specialist
conducting the review of the contrac-
tor’s compliance or noncompliance
with contractual provisions pursuant
to E.O. 11246, as amended, and FHWA
EEO Special Provisions implementing
the Federal-Aid Highway Act of 1968,
where applicable.

(2) Compliance determinations on
contractors working in a Hometown
Plan Area shall reflect the status of
those crafts covered by part II of the
plan bid conditions. Findings regarding
part I crafts shall be transmitted
through channels to the Washington
Headquarters, Office of Civil Rights.

(3) The compliance status of the con-
tractor will usually be reflected by
positive efforts in the following areas:

(i) The contractor’s equal employ-
ment opportunity (EEO) policy;

(ii) Dissemination of the policy and
education of supervisory employees
concerning their responsibilities in im-
plementing the EEO policy;
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(iii) The authority and responsibil-
ities of the EEO officer;

(iv) The contractor’s recruitment ac-
tivities, especially establishing minor-
ity and female recruitment and refer-
ral procedures;

(v) The extent of participation and
minority and female utilization in
FHWA training programs;

(vi) The contractor’s review of per-
sonnel actions to ensure equal opportu-
nities;

(vii) The contractor’s participation
in apprenticeship or other training;

(viii) The contractor’s relationship
(if any) with unions and minority and
female union membership;

(ix) Effective measures to assure non-
segregated facilities, as required by
contract provisions;

(x) The contractor’s procedures for
monitoring subcontractors and utiliza-
tion of minority and female sub-
contractors and/or subcontractors with
substantial minority and female em-
ployment; and

(xi) The adequacy of the contractor’s
records and reports.

(4) A contractor shall be considered
to be in compliance (Action R-9) when
the equal opportunity requirements
have been effectively implemented, or
there is evidence that every good faith
effort has been made toward achieving
this end. Efforts to acheive this goal
shall be result-oriented, initiated and
maintained in good faith, and empha-
sized as any other vital management
function.

(6) A contractor shall be considered
to be in noncompliance (Action R-10)
when:

(i) The contractor has discriminated
against applicants or employees with
respect to the conditions or privileges
of employment; or

(ii) The contractor fails to provide
evidence of every good faith effort to
provide equal opportunity.

(h) Show cause procedures—(1) General.
Once the onsite verification and exit
conference (Action R-5) have been com-
pleted and a compliance determination
made, (Action R-8), the contractor
shall be notified in writing of the com-
pliance determination. (Action R-11 or
R-12) This written notification shall be
sent to the contractor within 15 days
following the completion of the onsite
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verification and exit conference. If a
contractor is found in noncompliance
(Action R-10), action efforts to bring
the contractor into compliance shall be
initiated through the issuance of a
show cause notice (Action R-12). The
notice shall advise the contractor to
show cause within 30 days why sanc-
tions should not be imposed.

(2) When a show cause notice is re-
quired. A show cause notice shall be
issued when a determination of non-
compliance is made based upon:

(i) The findings of a compliance re-
view;

(ii) The results of an investigation
which verifies the existence of dis-
crimination; or

(iii) Areawide plan reports that show
an underutilization of minorities
(based on criteria of U.S. Department
of Labor’s Optional Form 66 ‘‘Man-
power Utilization Report’’) throughout
the contractor’s work force covered by
part II of the plan bid conditions.

(3) Responsibility for issuance. (1) Show
cause notices will normally be issued
by SHA’s to federally assisted contrac-
tors when the State has made a deter-
mination of noncompliance, or when
FHWA has made such a determination
and has requested the State to issue
the notice.

(ii) When circumstances warrant, the
Regional Federal Highway Adminis-
trator or a designee may exercise pri-
mary compliance responsibility by
issuing the notice directly to the con-
tractor.

(iii) The Regional Federal Highway
Administrators in Regions 8, 10, and
the Regional Engineer in Region 15,
shall issue show cause notices to direct
Federal contractors found in non-
compliance.

(4) Content of show cause notice. The
show cause notice must: (See sample—
appendix A of this subpart)

(i) Notify the contractor of the deter-
mination of noncompliance;

(ii) Provide the basis for the deter-
mination of noncompliance;

(iii) Notify the contractor of the obli-
gation to show cause within 30 days
why formal proceedings should not be
instituted;
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(iv) Schedule (date, time, and place)
a compliance conference to be held ap-
proximately 15 days from the contrac-
tor’s receipt of the notice;

(v) Advise the contractor that the
conference will be held to receive and
discuss the acceptability of any pro-
posed corrective action plan and/or cor-
rection of deficiencies; and

(vi) Advise the contractor of the
availability and willingness of the
Compliance Specialist to conciliate
within the time limits of the show
cause notice.

(5) Preparing and processing the show
cause notice. (i) The State or FHWA of-
ficial who conducted the investigation
or review shall develop complete back-
ground data for the issuance of the
show cause notice and submit the rec-
ommendation to the head of the SHA
or the Regional Federal Highway Ad-
ministrator, as appropriate.

(ii) The recommendation, back-
ground data, and final draft notice
shall be reviewed by appropriate State
or FHWA legal counsel.

(iii) Show cause notices issued by the
SHA shall be issued by the head of that
agency or a designee.

(iv) The notice shall be personally
served to the contractor or delivered
by certified mail, return receipt re-
quested, with a certificate of service or
the return receipt filed with the case
record.

(v) The date of the contractor’s re-
ceipt of the show cause notice shall
begin the 30-day show cause period.
(Action R-13).

(vi) The 30-day show cause notice
shall be issued directly to the non-
compliant contractor or subcontractor
with an informational copy sent to any
concerned prime contractors.

(6) Conciliation efforts during show
cause period. (i) The Compliance Spe-
cialist is required to attempt concilia-
tion with the contractor throughout
the show cause time period. Concilia-
tion and negotiation efforts shall be di-
rected toward correcting contractor
program deficiencies and initiating
corrective action which will maintain
and assure equal opportunity. Records
shall be maintained in the State,
FHWA division, or FHWA regional of-
fice’s case files, as appropriate, indi-
cating actions and reactions of the con-
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tractor, a brief synopsis of any meet-
ings with the contractor, notes on
verbal communication and written cor-
respondence, requests for assistance or
interpretations, and other relevant
matters.

(ii) In instances where a contractor is
determined to be in compliance after a
show cause notice has been issued, the
show cause notice will be recinded and
the contractor formally notified (Ac-
tion R-17). The FHWA Washington
Headquarters, Office of Civil Rights,
shall immediately be notified of any
change in status.

(7) Corrective action plans. (i) When a
contractor is required to show cause
and the deficiencies cannot be cor-
rected within the 30-day show cause pe-
riod, a written corrective action plan
may be accepted. The written correc-
tive action plan shall specify clear un-
equivocal action by the contractor
with time limits for completion. Token
actions to correct cited deficiencies
will not be accepted. (See Sample Cor-
rective Action Plan—appendix B of this
subpart)

(ii) When a contractor submits an ac-
ceptable written corrective action
plan, the contractor shall be considered
in compliance during the plan’s effec-
tive implementation and submission of
required progress reports. (Action R-15
and R-17).

(iii) When an acceptable corrective
action plan is not agreed upon and the
contractor does not otherwise show
cause as required, the formal hearing
process shall be recommended through
appropriate channels by the compli-
ance specialist immediately upon expi-
ration of the 30-day show cause period.
(Action R-16, R-18, R-19)

(iv) When a contractor, after having
submitted an acceptable corrective ac-
tion plan and being determined in com-
pliance is subsequently determined to
be in noncompliance based upon the
contractor’s failure to implement the
corrective action plan, the formal
hearing process must be recommended
immediately. There are no provisions
for reinstituting a show cause notice.

(v) When, however, a contractor oper-
ating under an acceptable corrective
action plan carries out the provisions
of the corrective action plan but the
actions do not result in the necessary
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changes, the corrective action plan
shall be immediately amended through
negotiations. If, at this point, the con-
tractor refuses to appropriately amend
the corrective action plan, the formal
hearing process shall be recommended
immediately.

(vi) A contractor operating under an
approved voluntary corrective action
plan (i.e., plan entered into prior to the
issuance of a show cause) must be
issued a 30-day show cause notice in
the situations referred to in paragraphs
(h) (7) (iv) and (v) of this section, i.e.,
failure to implement an approved cor-
rective action plan or failure of correc-
tive actions to result in necessary
changes.

(i) Followup reviews. (1) A followup re-
view is an extension of the initial re-
view process to verify the contractors
performance of corrective action and
to validate progress report informa-
tion. Therefore, followup reviews shall
only be conducted of those contractors
where the initial review resulted in a
finding of noncompliance and a show
cause notice was issued.

(2) Followup reviews shall be re-
ported as a narrative summary ref-
erencing the initial review report.

(j) Hearing process. (1) When such pro-
cedures as show cause issuance and
conciliation conferences have been un-
successful in bringing contractors into
compliance within the prescribed 30
days, the reviewer (or other appro-
priate level) shall immediately rec-
ommend, through channels, that the
Department of Transportation obtain
approval from the Office of Federal
Contract Compliance Programs for a
formal hearing (Action R-19). The Con-
tractor should be notified of this ac-
tion.

(2) Recommendations to the Federal
Highway Administrator for hearing ap-
proval shall be accompanied by full re-
ports of findings and case files con-
taining any related correspondence.
The following items shall be included
with the recommendation:

(i) Copies of all Federal and Federal-
aid contracts and/or subcontracts to
which the contractor is party;

(ii) Copies of any contractor or sub-
contractor certifications;

(iii) Copy of show cause notice;
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(iv) Copies of any corrective action
plans; and

(v) Copies of all pertinent Manpower
Utilization Reports, if applicable.

(3) SHA’s through FHWA regional
and division offices, will be advised of
decisions and directions affecting con-
tractors by the FHWA Washington
Headquarters, Office of Civil Rights,
for the Department of Transportation.

(K) Responsibility determinations. (1) In
instances where requests for formal
hearings are pending OFCCP approval,
the contractor may be declared a non-
responsible contractor for inability to
comply with the equal opportunity re-
quirements.

(2) SHA’s shall refrain from entering
into any contract or contract modifica-
tion subject to E.O. 11246, as amended,
with a contractor who has not dem-
onstrated eligibility for Government
contracts and federally assisted con-
struction contracts pursuant to E.O.
11246, as amended.

§230.411 Guidance for conducting re-
views.

(a) Extensions of time. Reasonable ex-
tensions of time limits set forth in
these instructions may be authorized
by the SHA’s or the FHWA regional of-
fice, as appropriate. However, all ex-
tensions are subject to Washington
Headquarters approval and should only
be granted with this understanding.
The Federal Highway Administrator
shall be notified of all time extensions
granted and the justification therefor.
In sensitive or special interest cases,
simultaneous transmittal of reports
and other pertinent documents is au-
thorized.

(b) Contract completion. Completion of
a contract or seasonal shutdown shall
not preclude completion of the admin-
istrative procedures outlined herein or
the possible imposition of sanctions or
debarment.

(c) Home office reviews outside regions.
When contractor’s home offices are lo-
cated outside the FHWA region in
which the particular contract is being
performed, and it is determined that
the contractors’ home offices should be
reviewed, requests for such reviews
with accompanying justification shall
be forwarded through appropriate
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channels to the Washington Head-
quarters, Office of Civil Rights. After
approval, the Washington Head-
quarters, Office of Civil Rights, (OCR)
shall request the appropriate region to
conduct the home office review.

(d) Employment of women. Executive
Order 11246, as amended, implementing
rules and regulations regarding sex dis-
crimination are outlined in 41 CFR
part 60-20. It is the responsibility of
the Compliance Specialist to ensure
that contractors provide women full
participation in their work forces.

(e) Effect of exclusive referral agree-
ments. (1) The OFCCP has established
the following criteria for determining
compliance when an exclusive referral
agreement is involved;

(i) It shall be no excuse that the
union, with which the contractor has a
collective bargaining agreement pro-
viding for exclusive referral, failed to
refer minority or female employees.

(ii) Discrimination in referral for em-
ployment, even if pursuant to provi-
sions of a collective bargaining agree-
ment, is prohibited by the National
Labor Relations Act and Title VII of
the Civil Rights Act of 1964, as amend-
ed.

(iii) Contractors and subcontractors
have a responsibility to provide equal
opportunity if they want to participate
in federally involved contracts. To the
extent they have delegated the respon-
sibility for some of their employment
practices to some other organization or
agency which prevents them from
meeting their obligations, these con-
tractors must be found in noncompli-
ance.

(2) If the contractor indicates that
union action or inaction is a proximate
cause of the contractor’s failure to pro-
vide equal opportunity, a finding of
noncompliance will be made and a
show cause notice issued, and:

(i) The contractor will be formally
directed to comply with the equal op-
portunity requirements.

(i1) Reviews of other contractors with
projects within the jurisdiction of the
applicable union locals shall be sched-
uled.

(iii) If the reviews indicate a pattern
and/or practice of discrimination on
the part of specific union locals, each
contractor in the area shall be in-
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formed of the criteria outlined in
§230.411(e)(1) of this section. Further-
more, the FHWA Washington Head-
quarters, OCR, shall be provided with
full documentary evidence to support
the discriminatory pattern indicated.

(iv) In the event the union referral
practices prevent the contractor from
meeting the equal opportunity require-
ments pursuant to the E.O. 11246, as
amended, such contractor shall imme-
diately notify the SHA.

§230.413 Review reports.

(a) General. (1) The Compliance Spe-
cialist shall maintain detailed notes
from the beginning of the review from
which a comprehensive compliance re-
view report can be developed.

(2) The completed compliance review
report shall contain documentary evi-
dence to support the determination of
a contractor’s or subcontractor’s com-
pliance status.

(3) Findings, conclusions, and rec-
ommendations shall be explicitly stat-
ed and, when necessary, supported by
documentary evidence.

(4) The compliance review report
shall contain at least the following in-
formation.! (Action R-20)

(i) Complete name and address of
contractor.

(ii) Project(s) identification.

(iii) Basis for the review, i.e., area
work force, project work force, home
office work force, and target area work
force.

(iv) Identification of Federal or Fed-
eral-aid contract(s).

(v) Date of review.

(vi) Employment data by job craft,
classification, or occupation by race
and sex in accordance with (iii) above.
This shall be the data verified during
the onsite.

(vii) Identification of local unions in-
volved with contractor, when applica-
ble.

(viii) Determination of compliance
status: compliance or noncompliance.

(ix) Copy of show cause notice or
compliance notification sent to con-
tractor.

1The Federal Highway Administration will
accept completed Form FHWA-86 for the
purpose. The form is available at the offices
listed in 49 CFR part 7, appendix D.
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(x) Name of the Compliance Spe-
cialist who conducted the review and
whether that person is a State, division
or regional Compliance Specialist.

(xi) Concurrences at appropriate lev-
els.

(5) Each contractor (joint venture is
one contractor) will be reported sepa-
rately. When a project review is con-
ducted, the reports should be attached,
with the initial report being that of the
prime contractor followed by the re-
ports of each subcontractor.

(6) Each review level is responsible
for ensuring that required information
is contained in the report.

(7) When a project review is con-
ducted, the project work force shall be
reported. When an areawide review is
conducted (all Federal-aid, Federal,
and non-Federal projects in an area),
then areawide work force shall be re-
ported. When a home office review is
conducted, only home office work force
shall be reported. Other information
required by regional offices shall be de-
tached before forwarding the reports to
the Washington Headquarters, OCR.

(8) The Washington Headquarters,
OCR, shall be provided all of the fol-
lowing:

(i) The compliance review report re-
quired by §230.413(a)(4).

(ii) Corrective action plans.

(iii) Show cause notices or compli-
ance notifications.

(iv) Show cause recissions.

While other data and information
should be kept by regional offices (in-
cluding progress reports, correspond-
ence, and similar review backup mate-
rial), it should not be routinely for-

warded to the Washington Head-
quarters, OCR.
(b) Administrative requirements—(1)

State conducted reviews. (i) Within 15
days from the completion of the onsite
verification and exit conference, the
State Compliance Specialist will:

(A) Prepare the compliance review
report, based on information obtained;

(B) Determine the contractor’s com-
pliance status;

(C) Notify the contractor of the com-
pliance determination, i.e., send the
contractor either notification of com-
pliance or show cause notice; and

(D) Forward three copies of the com-
pliance review report, and the compli-
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ance notification or show cause notice
to the FHWA division EEO Specialist.

(ii) Within 10 days of receipt, the
FHWA division EEO Specialist shall:

(A) Analyze the State’s report, en-
sure that it is complete and accurate;

(B) Resolve nonconcurrence, if any;

(C) Indicate concurrence, and, where
appropriate, prepare comments; and

(D) Forward two copies of the compli-
ance review report, and the compliance
notification or show cause notice to
the Regional Civil Rights Director.

(iii) Within 15 days of receipt, the
FHWA Regional Civil Rights Director
shall:

(A) Analyze the report, ensure that it
is complete and accurate;

(B) Resolve nonconcurrence, if any;

(C) Indicate concurrence, and, where
appropriate, prepare comments; and

(D) Forward one copy of the compli-
ance review report, and the compliance
notification or show cause notice to
the Washington Headquarters, OCR.

(2) FHWA division conducted reviews.
(i) Within 15 days from the completion
of the onsite verification and exit con-
ference, the division EEO Specialist
shall:

(A) Prepare compliance review re-
port, based on information obtained;

(B) Determine the contractor’s com-
pliance status;

(C) Notify the State to send the con-
tractor the compliance determination,
i.e., either notification of compliance
or show cause notice; and

(D) Forward two copies of the compli-
ance review report and the compliance
notification or show cause notice to
the Regional Civil Rights Director.

(ii) Within 15 days of receipt, the
FHWA Regional Civil Rights Director
will take the steps outlined in
§230.413(b)(1)(iii).

(3) FHWA region conducted reviews. (i)
Within 15 days from the completion of
the onsite verification and exit con-
ference the regional EEO Specialist
shall:

(A) Prepare the compliance review
report, based on information obtained;

(B) Determine the contractor’s com-
pliance status;

(C) Inform the appropriate division to
notify the State to send the contractor
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the compliance determination i.e., ei-
ther notification of compliance or show
cause notice; and

(D) Forward one copy of the compli-
ance review report, and the compliance
notification or show cause notice to
the Washington Headquarters, OCR.

(4) Upon receipt of compliance review
reports, the Washington Headquarters,
OCR, shall review, resolve any non-
concurrences, and record them for the
purpose of:

(i) Providing ongoing technical as-
sistance to FHWA regional and division
offices and SHA’s;

(ii) Gathering a sufficient data base
for program evaluation;

(iii) Ensuring uniform standards are
being applied in the compliance review
process;

(iv) Initiating appropriate changes in
FHWA policy and implementing regu-
lations; and

(v) Responding to requests from the
General Accounting Office, Office of
Management and Budget, Senate Sub-
committee on Public Roads, and other
agencies and organizations.

§230.415 Consolidated compliance re-
views.

(a) General. Consolidated compliance
reviews shall be implemented to deter-
mine employment opportunities on an
areawide rather than an individual
project basis. The consolidated compli-
ance review approach shall be adopted
and directed by either Headquarters,
region, division, or SHA, however, con-
solidated reviews shall at all times re-
main a cooperative effort.

(b) OFCCP policy requires con-
tracting agencies to ensure compli-
ance, in hometown an imposed plan
areas, on an areawide rather than a
project basis. The consolidated compli-
ance review approach facilitates imple-
mentation of this policy.

(c) Methodology—(1) Selection of a tar-
get area. In identifying the target area
of a consolidated compliance review
(e.g. SMSA, hometown or imposed plan
area, a multicounty area, or an entire
State), consideration shall at least be
given to the following facts:

(i) Minority and female work force
concentrations;

(ii) Suspected or alleged discrimina-
tion in union membership or referral
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practices by local unions involved in
highway construction;

(iii) Present or potential problem
areas;

(iv) The number of highway projects
in the target area; and

(v) Hometown or imposed plan re-
ports that indicate underutilization of
minorities or females.

(2) Determine the review period. After
the target area has been selected, the
dates for the actual onsite reviews
shall be established.

(3) Obtain background information.
EEO-3’s Local Union Reports, should
be obtained from regional offices of the
EEOC. Target area civilian labor force
statistics providing percent minorities
and percent females in the target area
shall be obtained from State employ-
ment security agencies or similar
State agencies.

(4) Identify contractors. Every non-
exempt federally assisted or direct
Federal contractor and subcontractor
in the target area shall be identified. In
order to establish areawide employ-
ment patterns in the target area, em-
ployment data is needed for all con-
tractors and subcontractors in the
area. However, only those contractors
with significant work forces (working
prior to peak and not recently re-
viewed) may need to be actually
reviwed onsite. Accordingly, once all
contractors are identified, those con-
tractors which will actually be re-
viewed onsite shall be determined.
Compliance determinations shall only
reflect the status of crafts covered by
part II of plan bid conditions. Employ-
ment data of crafts covered by part I of
plan bid conditions shall be gathered
and identified as such in the composite
report, however, OFCCP has reserved
the responsibility for compliance de-
terminations on crafts covered by part
I of the plan bid conditions.

(5) Contractor notification. Those con-
tractors selected for onsite review shall
be sent a notification letter as outlined
in §230.409(c) along with a request for
current workforce data 2 for completion

2The Consolidated Workforce Question-

naire is convenient for the purpose and ap-
pears as attachment 4 to volume 2, chapter 2,
Continued



§230.415

and submission at the onsite review.
Those contractors in the target area
not selected for onsite review shall also
be requested to supply current work-
force data as of the onsite review pe-
riod, and shall return the data within
15 days following the onsite review pe-
riod.

(6) Onsite reviews. Compliance reviews
shall then be conducted in accordance
with the requirements set forth in
§230.409. Reviewers may use Form
FHWA-86, Compliance Data Report, if
appropriate. It is of particular impor-
tance during the onsite reviews that
the review team provide for adequate
coordination of activities at every
stage of the review process.

(7 Compliance determinations. Upon
completion of the consolidated reviews,
compliance determinations shall be
made on each review by the reviewer.
Individual show cause notices or com-
pliance notifications shall be sent (as
appropriate) to each reviewed con-
tractor.

The compliance determination shall be
based on the contractor’s target area
work force (Federal, Federal-aid and
non-Federal), except when the target
area is coincidental with hometown
plan area, compliance determinations
must not be based on that part of a
contractor’s work force covered by part
I of the plan bid conditions, as pre-
viously set forth in this regulation. For
example: ABC Contracting, Inc. em-
ploys carpenters, operating engineers,
and cement masons. Carpenters and op-
erating engineers are covered by part I1
of the plan bid conditions, however, ce-
ment masons are covered by part I of
the plan bid conditions. The compli-
ance determination must be based only
on the contractor’s utilization of car-
penters and operating engineers.

(d) Reporting—(1) Composite report. A
final composite report shall be sub-
mitted as a complete package to the
Washington Headquarters, OCR, within
45 days after the review period and
shall consist of the following:

(i) Compliance review report, for
each contractor and subcontractor

section 3 of the Federal-Aid Highway Pro-
gram Manual, which is available at the of-
fices listed in 49 CFR part 7, appendix D.
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with accompanying show cause notice
or compliance notification.

(ii) Work force data to show the ag-
gregate employment of all contractors
in the target area.

(iii) A narrative summary of findings
and recommendations to include the
following:

(A) A summary of highway construc-
tion employment in the target area by
craft, race, and sex. This summary
should explore possible patterns of dis-
crimination or underutilization and
possible causes, and should compare
the utilization of minorities and fe-
males on contractor’s work forces to
the civilian labor force percent for mi-
norities and females in the target area.

(B) If the target area is a plan area,
a narrative summary of the plan’s ef-
fectiveness with an identification of
part I and part II crafts. This summary
shall discuss possible differences in mi-
nority and female utilization between
part I and part II crafts, documenting
any inferences drawn from such com-
parisons.

(C) If applicable, discuss local labor
unions’ membership and/or referral
practices that impact on the utiliza-
tion of minorities and females in the
target area. Complete and current cop-
ies of all collective bargaining agree-
ments and copies of EEO-3, Local
Union Reports, for all appropriate
unions shall accompany the composite
report.

(D) Any other appropriate data, anal-
yses, or information deemed necessary
for a complete picture of the areawide
employment.

(E) Considering the information com-
piled from the summaries listed above,
make concrete recommendations on
possible avenues for correcting prob-
lems uncovered by the analyses.

(2) Annual planning report. The proper
execution of consolidated compliance
reviews necessitates scheduling, along
with other fiscal program planning.
The Washington Headquarters, OCR,
shall be notified of all planned consoli-
dated reviews by August 10 of each
year and of any changes in the target
area or review periods, as they become
known. The annual consolidated plan-
ning report shall indicate:

(i) Selected target areas:
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(ii) The basis for selection of each
area; and

(iii) The anticipated review period
(dates) for each target area.

APPENDIX A TO SUBPART D OF PART
230—SAMPLE SHOW CAUSE NOTICE

Certified Mail, Return Receipt Requested
Date

Contractor’s Name

Address

City, State, and Zip Code.

DEAR CONTRACTOR: As a result of the re-
view of your (Project Number) project lo-
cated at (Project Location) conducted on
(Date) by (Reviewing Agency), it is our de-
termination that you are not in compliance
with your equal opportunity requirements
and that good faith efforts have not been
made to meet your equal opportunity re-
quirements in the following areas:

List of Deficiencies

1.

2.

3.

Your failure to take the contractually re-
quired affirmative action has contributed to
the unacceptable level of minority and fe-
male employment in your operations, par-
ticularly in the semiskilled and skilled cat-
egories of employees.

The Department of Labor regulations (41
CFR 60) implementing Executive Order 11246,
as amended, are applicable to your Federal-
aid highway construction contract and are
controlling in this matter (see Required Con-
tract Provisions, Form PR-1273, Clause II).
Section 60-1.20(b) of these regulations pro-
vides that when equal opportunity defi-
ciencies exist, it is necessary that you make
a commitment in writing to correct such de-
ficiencies before you may be found in compli-
ance. The commitment must include the spe-
cific action which you propose to take to
correct each deficiency and the date of com-
pletion of such action. The time period allot-
ted shall be no longer than the minimum pe-
riod necessary to effect the necessary correc-
tion. In accordance with instructions issued
by the Office of Federal Contract Compliance
Programs (OFCCP), U.S. Department of
Labor, your written commitment must also
provide for the submission of monthly
progress reports which shall include a head
count of minority and female representation
at each level of each trade and a list of mi-
nority employees.

You are specifically advised that making
the commitment discussed above will not
preclude a further determination of non-
compliance upon a finding that the commit-
ment is not sufficient to achieve compliance.

We will hold a compliance conference at

(Address) at

(Time) on (Date) for you to
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submit and discuss your written commit-
ment. If your written commitment is accept-
able and if the commitment is sufficient to
achieve compliance, you will be found in
compliance during the effective implementa-
tion of that commitment. You are cautioned,
however, that our determination is subject
to review by the Federal Highway Adminis-
tration, the Department of Transportation,
and OFCCP and may be disapproved if your
written commitment is not considered suffi-
cient to achieve compliance.

If you indicate either directly or by inac-
tion that you do not wish to participate in
the scheduled conference and do not other-
wise show cause within 30 days from receipt
of this notice why enforcement proceedings
should not be instituted, this agency will
commence enforcement proceedings under
Executive Order 11246, as amended.

If your written commitment is accepted
and it is subsequently found that you have
failed to comply with its provisions, you will
be advised of this determination and formal
sanction proceedings will be instituted im-
mediately.

In the event formal sanction proceedings
are instituted and the final determination is
that a violation of your equal opportunity
contract requirements has taken place, any
Federal-aid highway construction contracts
or subcontracts which you hold may be can-
celed, terminated, or suspended, and you
may be debarred from further such contracts
or subcontracts. Such other sanctions as are
authorized by Executive Order 11246, as
amended, may also be imposed.

We encourage you to take whatever action
is necessary to resolve this matter and are
anxious to assist you in achieving compli-
ance. Any questions concerning this notice
should be addressed to (Name, Address, and
Phone).

Sincerely yours,

[41 FR 34245, Aug. 13, 1976]

APPENDIX B TO SUBPART D OF PART
230—SAMPLE CORRECTIVE ACTION PLAN

Deficiency 1: Sources likely to yield mi-
nority employees have not been contacted
for recruitment purposes.

Commitment: We have developed a system
of written job applications at our home of-
fice which readily identifies minority appli-
cants. In addition to this, as a minimum, we
will contact the National Association for the
Advancement of Colored People (NAACP),
League of Latin American Citizens (LULAC),
Urban League, and the Employment Secu-
rity Office within 20 days to establish a re-
ferral system for minority group applicants
and expand our recruitment base. We are in
the process of identifying other community
organizations and associations that may be
able to provide minority applicants and will
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submit an updated listing of recruitment
sources and evidence of contact by
(Date).

Deficiency 2: There have been inadequate
efforts to locate, qualify, and increase skills
of minority and female employees and appli-
cants for employment.

Commitment: We will set up an individual
file for each apprentice or trainee by

(Date) in order to carefully
screen the progress, ensure that they are re-
ceiving the necessary training, and being
promoted promptly upon completion of
training requirements. We have established a
goal of at least 50 percent of our apprentices
and trainees will be minorities and 15 per-
cent will be female. In addition to the com-
mitment made to deficiency number 1, we
will conduct a similar identification of orga-
nizations able to supply female applicants.
Based on our projected personnel needs, we
expect to have reached our 50 percent goal
for apprentices and trainees by

(Date).

Deficiency 3: Very little effort to assure
subcontractors have meaningful minority
group representation among their employ-
ees.

Commitment: In cooperation with the Re-
gional Office of Minority Business Enter-
prise, Department of Commerce, and the
local NAACP, we have identified seven mi-
nority-owned contractors that may be able
to work on future contracts we may receive.
These contractors (identified in the attached
list) will be contacted prior to our bidding on
all future contracts. In addition, we have
scheduled a meeting with all subcontractors
currently working on our contracts. This
meeting will be held to inform the sub-
contractors of our intention to monitor their
reports and require meaningful minority rep-
resentation. This meeting will be held on

(Date) and we will sum-
marize the discussions and current posture
of each subcontractor for your review by

(Date) Additionally, as re-

quested, we will submit a PR-1391 on
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(Date),
(Date),
(Date). Finally, we have
committed ourselves to maintaining at least
20 percent minority and female representa-
tion in each trade during the time we are
carrying out the above commitments. We
plan to have completely implemented all the
provisions of these commitments by
(Date).

[41 FR 34245, Aug. 13, 1976]

APPENDIX C TO SUBPART D OF PART
230—SAMPLE SHOW CAUSE RESCISSION

Certified Mail, Return Receipt Requested
Date

Contractor

Address

City, State, and Zip Code

DEAR CONTRACTOR: On , (Date)
you received a 30-day show cause notice from
this office for failing to implement the re-
quired contract requirements pertaining to
equal employment opportunity.

Your corrective action plan, discussed and
submitted at the compliance conference held
on (Date), has been re-
viewed and determined to be acceptable.
Your implementation of your corrective ac-
tion plan shows that you are now taking the
required affirmative action and can be con-
sidered in compliance with Executive Order
11246, as amended. If it should later be deter-
mined that your corrective action plan is not
sufficient to achieve compliance, this Rescis-
sion shall not preclude a subsequent finding
of noncompliance.

In view of the above, this letter is to in-
form you that the 30-day show cause notice
of ) (Date) is hereby re-
scinded. You are further advised that if it is
found that you have failed to comply with
the provisions of your corrective action plan,
formal sanction proceedings will be insti-
tuted immediately.

Sincerely,
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APPENDIX D TO SUBPART D OF PART 230—EQUAL OPPORTUNITY COMPLIANCE REVIEW
PROCESS FLOW CHART

EQUAL OPPORTUNITY COMPLIANCE REVIEW PROCESS FLOW CHART 46

Reports Thru Time
Monitors Compliance Review Action Limits
' Contractor or Project(s)
R—1 | Selected for Review
R—2[ Review Scheduled |
R-3 | Contractor Notification |
R-4: Preliminary Analysis | At loast
2 weeks
Onsite Verification
R~-5 and Interviews
R-—Gi Exit Conference ]
Information Analyzed
R-7 and Report Prepared
R-8 Determination of NTE
Compliance 13
Days
R-9 R—10 |Noncompliance
R‘.ZP Contractor notified Show Cause I,
Review report R—11{ of Determination { R—132 1ssued
forwarded (FHWA- T
86) and Compliance
Notification or -
Show Cause Notice Contractor Receives
R—-13 | Show Cause Notice
R-21 R-14 | Compliance Conference | NTE
Corrective Action !} 30
Plan and Show y L Days
Cause Rescission Corrective Action Corrective Action Y
forwarded R-15| Plan Accepted R—1§ [Plan not accepted]
Show Cause No Response
R-17 Rescinded or Response
R—18 |unacceptable
R-~22 1 NTE
Request for
|Requeu forwarded }‘ Py Hearing Days

[41 FR 34245, Aug. 13, 1976]
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SUBCHAPTER D—NATIONAL HIGHWAY INSTITUTE

PART 260—EDUCATION AND
TRAINING PROGRAMS

Subpart A—Fellowship and Scholarship
Grants

Sec.

260.101
260.103
260.105
260.107

Purpose.

Definitions.

Policy.

Eligibility.

260.109 Selection.

260.111 Responsibilities of educational insti-
tutions.

260.113 Responsibilities of employing agen-
cies.

260.115 Equal opportunity.

260.117 Application procedures.

Subparts B-C [Reserved]

Subpart D—State Education and Training
Programs

260.401 Purpose.

260.403 Policy.

260.405 Application and approval
dures.

260.407 Implementation and reimbursement.

APPENDIX A TO PART 260—REQUEST FOR USE
OF FEDERAL-AID HIGHWAY FUNDS FOR
EDUCATION OR TRAINING (FORM FHWA-
1422)

proce-

Subpart A—Fellowship and
Scholarship Grants

AUTHORITY: 23 U.S.C. 307(a), 315, 321 and 403;
and 49 CFR 1.48(Db).

SOURCE: 43 FR 35658, Jan. 26, 1978, unless
otherwise noted.

§260.101 Purpose.

To establish policy for the Federal
Highway Administration (FHWA) Fel-
lowship and Scholarship Programs as
administered by the National Highway
Institute (NHI).

§260.103 Definitions.

As used in this regulation, the fol-
lowing definitions apply:

(a) Candidate. One who meets the eli-
gibility criteria set forth in §260.107,
and who has completed and submitted
the necessary forms and documents in
order to be considered for selection for
a fellowship or scholarship.
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(b) Direct educational expenses. Those
expenses directly related to attending
school including tuition, student fees,
books, and expendable supplies but ex-
cluding travel expenses to and from the
school.

(c) Employing agency. The agency for
which the candidate works. This may
be either a State or local highway/
transportation agency or the FHWA.

(d) Fellowship. The grant presented to
the recipient’s school and administered
by the school to assist the candidate fi-
nancially during the period of graduate
study.

(e) Living stipend. The portion of the
fellowship or scholarship grant remain-
ing after the direct educational ex-
penses have been deducted.

(f) Local highway/transportation agen-
cy. The agency or metropolitan plan-
ning organization with the responsi-
bility for initiating and carrying for-
ward a highway program or public
transportation program utilizing high-
ways at the local level, usually the city
or county level.

(g) National Highway Institute (NHI).
The organization located within the
FHWA responsible for the administra-
tion of the FHWA fellowship and schol-
arship grant programs.

(h) Recipient. The successful can-
didate receiving a fellowship or schol-
arship.

(i) Scholarship. The grant presented
to the recipient’s school and adminis-
tered by the school to assist the can-
didate financially during the period of
post-secondary study.

(j) State highway/transportation agen-
cy. The agency with the responsibility
for initiating and carrying forward a
highway program or public transpor-
tation program utilizing highways at
the State level.

§260.105 Policy.

It is the policy of the FHWA to ad-
minister, through the NHI, fellowship
and scholarship grant programs to as-
sist State and local agencies and the
FHWA in developing the expertise
needed for the implementation of their
highway programs and to assist in the
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development of more effective trans-
portation programs at all levels of gov-
ernment. These programs shall provide
financial support for up to 24 months of
either full-time or part-time study in
the field of highway transportation.
The programs for each year shall be an-
nounced by FHWA notices.! These no-
tices shall contain an application form
and shall announce the number of
grants to be awarded and their value.

[43 FR 3558, Jan. 26, 1978, as amended at 45
FR 67091, Oct. 9, 1980]

§260.107 Eligibility.

(a) Prior recipients of FHWA scholar-
ships or fellowships are eligible if they
will have completed all specific work
commitments before beginining study
under the programs for which applica-
tions are made.

(b) Candidates for the fellowship pro-
gram shall have earned bachelor’s or
comparable college-level degrees prior
to beginining advanced studies under
the program.

(c) Candidates shall submit evidence
of acceptance, or probable acceptance,
for study in programs that will en-
hance their contributions to their em-
ployers. Evidence of probable accept-
ance may be a letter from the depart-
ment chairman or other school official.

(d) Candidates shall agree to pursue
certain minimum study loads as deter-
mined by the FHWA and designated in
the FHWA notices announcing the pro-
grams each year.

(e) FHWA employees who receive
awards will be required to execute con-
tinued service agreements, consistent
with the Government Employees
Training Act requirements, which obli-
gate the employees to continue to
work for the agency for three times the
duration of the training received.

(f) Candidates who are students or
employees of State or local highway/
transportation agencies shall agree in
writing to work on a full-time basis in
public service with State or local high-
way/transportation agencies for a spec-
ified period of time after completing
study under the program. The FHWA

1The Federal Highway Administration no-
tices are available for inspection and copy-
ing as prescribed in 49 CFR part 7, appendix
D.
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§260.109

notices announcing the programs each
year shall specify the time period of
the work commitment.

(g) Candidates shall agree to respond
to brief questionnaires designed to as-
sist the NHI in program evaluation
both during and following the study pe-
riod.

(h) Recipients of awards for full-time
shall agree to limit their part-time em-
ployment as stipulated in the FHWA
notice announcing the programs.

(i) Candidates shall not profit finan-
cially from FHWA grants. Where ac-
ceptance of the living stipend portion
of the grant would result in a profit to
the candidate, as determined by com-
paring the candidate’s regular full-
time salary with the candidate’s part-
time salary and employer salary sup-
port plus living stipend, the grant
amount will be reduced accordingly. In
cases where a candidate must relocate
and maintain two households, excep-
tions to this condition will be consid-
ered.

(j) Candidates shall be citizens, or
shall declare their intent to become
citizens of the United States.

§260.109 Selection.

(a) Candidates shall be rated by a se-
lection panel appointed by the Director
of the NHI. Members of the panel shall
represent the highway transportation
interests of government, industry, and
the academic community. The factors
considered by the selection panel are
weighed in accordance with specific
program objectives.

(b) The major factors to be consid-
ered by the panel are:

(1) Candidate’s potential to con-
tribute to a public agency’s highway
transportation program,

(2) Relevance of a candidate’s study
program to the objectives of the fellow-
ship or scholarship program,

(3) Relevant experience, and

4) Academic and professional
achievements.

(c) Using ratings given by the selec-
tion panel, the Director of the NHI
shall select candidates for awards and
designate alternates.

(d) The FHWA may designate in the
FHWA notices announcing the pro-
grams the maximum number of awards
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that will be made to employees of any
one agency.

§260.111 Responsibilities
cational institutions.

of edu-

(a) The college or university chosen
by the grant recipient shall enter into
an appropriate agreement with the
FHWA providing for the administra-
tion of the grant by the college or uni-
versity.

(b) The college or university chosen
by the recipient shall designate a fac-
ulty advisor prior to the commitment
of funds by the FHWA. The faculty ad-
visor will be requested to submit re-
ports of the recipient’s study progress
following completion of each study pe-
riod. These reports are oriented toward
total program evaluation. To assure
the recipient’s rights to privacy, the
FHWA will obtain appropriate advance
concurrences from the recipient.

§260.113 Responsibilities of employing
agencies.

(a) A candidate’s employing agency is
responsible for furnishing a statement
of endorsement and information con-
cerning the relevancy of the can-
didate’s study to agency requirements.
The agency is encouraged to identify
educational and training priorities and
to provide backup to support its pri-
ority candidates for these programs.

(b) Employing agencies are encour-
aged to give favorable consideration to
the requests of candidates for edu-
cational leave and salary support for
the study period to facilitate the can-
didates’ applications. Agency decisions
involving salary support and edu-
cational leave that will affect the ac-
ceptance of awards by recipients should
be made at the earliest possible date to
provide adequate time for the FHWA to
select alternates to replace candidates
that decline their awards.

(c) Agencies are responsible for nego-
tiations with their candidates con-
cerning conditions of reinstatement
and the candidates’ commitments to
return to work.

(d) Employing agencies are encour-
aged to publicize the availability of
these grants throughout the agencies,
to implement procedures for internal
evaluation of applications, and to for-
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ward the applications to the FHWA di-
vision office in their State.

(e) Employing agencies that choose
to process their employees’ applica-
tions are responsible for observing the
cutoff date for the FHWA to receive ap-
plications. This date will be stipulated
in the Notices announcing the program
for each academic year.

§260.115

(a) Consistent with the provisions of
the Civil Rights Act of 1964 and Title
VI, assurances executed by each State,
23 U.S.C. 324, and 29 U.S.C. 794, no ap-
plicant, including otherwise qualified
handicapped individuals, shall on the
grounds of race, color, religion, sex, na-
tional origin, or handicap, be excluded
from participation in, be denied bene-
fits of, or be otherwise subjected to dis-
crimination under this program.

(b) In accordance with Executive
Order 11141, no individual shall be de-
nied benefits of this program because
of age.

(c) Agencies should make informa-
tion on this program available to all el-
igible employees, including otherwise
qualified handicapped individuals, so as
to assure nondiscrimination on the
grounds of race, color, religion, sex, na-
tional origin, age, or handicap.

Equal opportunity.

§260.117 Application procedures.

(a) The FHWA notices announcing
each year’s programs and containing
the application form may be obtained
from FHWA regional and division of-
fices, State highway agencies, metro-
politan planning organizations, Gov-
ernors’ highway safety representatives,
Urban Mass Transportation Adminis-
tration regional directors, major tran-
sit authorities and from colleges and
universities. Forms may also be ob-
tained from the NHI, HHI-3, FHWA,
Washington, DC 20590.

(b) In order to become a candidate,
the applicant shall complete and for-
ward the application form according to
the instructions in the FHWA notice
announcing the programs. The cutoff
date for submitting the application
stipulated in the notices should be ob-
served.

Subparts B-C [Reserved]
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Subpart D—State Education and
Training Programs

AUTHORITY: 23 U.S.C. 315, 321 (b) and (c); 49
CFR 1.48(D).

SOURCE: 43 FR 35477, Aug. 10, 1978, unless
otherwise noted.

§260.401 Purpose.

To prescribe policy and implement
procedures for the administration of
Federal-aid funds for education and
training of State and local highway de-
partment employees.

§260.403 Policy.

It is the policy of the Federal High-
way Administration (FHWA) to provide
continuing education of State and local
highway agency employees engaged or
to be engaged in Federal-aid highway
work. To carry out this policy, States
are encouraged to fully utilize the au-
thority contained in 23 U.S.C. 321(b)
and 321(c).

§260.405 Application and

procedures.

The State may apply for education
and training funds by submitting a
signed agreement designating the de-
sired Federal-aid funds, not to exceed
the limits in 23 U.S.C. 321(b). The

approval
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§260.407

FHWA’s approval of the agreement will
constitute obligation of funds and au-
thorization for work to proceed.

§260.407 Implementation and
bursement.

reim-

(a) After execution of the fiscal
agreement, the State may make grants
and contracts with public and private
agencies, institutions, individuals, and
the National Highway Institute to pro-
vide highway-related training and edu-
cation. The principal recipients of this
training shall be employees who are en-
gaged or likely to be engaged, in Fed-
eral-aid highway work.

(b) Claims for Federal-aid reimburse-
ment of costs incurred may be sub-
mitted following established proce-
dures to cover 75 percent of the cost of
tuition and direct educational expenses
(including incidental training, equip-
ment, and program materials) exclu-
sive of travel, subsistence, or salary of
trainees.

(c) As provided in 23 U.S.C. 321(c),
education and training for subject
areas that are identified by the FHWA
as Federal program responsibilities,
shall be provided at no cost to State
and local governments.

[43 FR 35477, Aug. 10, 1978, as amended at 45
FR 6378, Jan. 28, 1980; 53 FR 3745, Feb. 9, 1988]
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APPENDIX A TO PART 260—REQUEST FOR USE OF FEDERAL-AID HIGHWAY FUNDS FOR
EDUCATION OR TRAINING (FORM FHWA-1422)

U.S. DEPARTMENT OF TRANSPORTATION 1. STATE
FEDERAL HIGHWAY ADMINISTRATION

N

. DATE OF REQUEST
REQUEST FOR USE OF FEDERAL-AID HIGHWAY
FUNDS FOR EDUCATION OR TRAINING

3. PROJECT NO.
(NATIONAL HIGHWAY INSTITUTE)
2. NAME OF AGENCY SPONSORING COURSE 5. CO-SPONSOR (If any)
6. COURSE TITLE 7. DATE OF PROGRAM 8. ESTIMATED
7A. BEGINNING| 78. ENDING ATTENDANCE

9. PURPOSE AND EDUCATIONAL OBJECTIVES OF THE PROGRAM (Be as Specific as Possible)

10. PROPOSED COURSE OUTLINE (Attach a copy of the course outline incjuding a list of the subjects to be presented, the sequence of their
presentation, the proposed speakers and the amount of time allotted to each subject. Also include the source material upon which the
course is based, and the text books and collateral references to be used.)

11. PROPOSED COURSE SCHEDULE. (Provide information on the length of the course, including number of days, days of the week, and
hours per day.)

12, TOTAL HOURS OF INSTRUCTION

13. CRITERIA FOR ELIGIBILITY QF PARTICIPANTS (Including organizational affiliation)

14. WHERE WILL COURSE BE HELD?

15. 1S THIS PROGRAM A REPEAT OF A COURSE PREVIOUSLY GIVEN? (If yes fill-in 15A. WHEN WAS IT LAST HELD?
154.)

Oves Ono
16. 1S THIS PROGRAM RECURRING? (If yes fill-in 16A.) 16A. GIVE FREQUENCY

Oves Ono [J SEMESTER O QuARTER
O OTHER (Specify)

17. NAME AND TITLE OF TECHNICAL DIRECTOR (Responsible for technical content.)

18. NAME AND TITLE OF COORDINATOR (Responsible for arrangements)

Form FHWA-1422
(Rev. 6-76) PREVIOUS EDITIONS WILL NOT BE USED
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EXPENDITURES

19 ITEMS AMOUNT

. TEXT BOOKS
. NOTEBOOKS AND SUPPLIES
PRINTING
COMMUNICATIONS
SECRETARIAL
AUDIO-VISUAL
. PHOTOGRAPHS
BUSES
MEETING ROOM RENTAL
COSTS OF SPONSORING AGENCY'S STAFF TIME SPENT
IN PREPARATION AND CONDUCT OF COURSE
COSTS OF CO-SPONSOR’S STAFF TIME SPENT IN PREPARATION AND
CONDUCT OF COURSE
L. HONORARIA PAID TO OUTSIDE INSTRUCTOR
M. INCIDENTALS
N. OTHER ITEMS (Specify)
TOTAL ESTIMATED COSTS
(Excluding travel, subsistence and salaries of attendees) $
20. COST PER ATTENDEE

@ alalalnlalal ol

“|[z]o(m|mlolo|m|>

@

fal

@ |oeola

21. AMOUNT TO BE PAID OUT OF %% FEDERAL-AID FUNDS $
22. REMARKS

23. APPROVAL
REQUEST INITIATED BY (State Representative, Name and Title) DATE

APPROVED (Division Administrator, Federal Highway Administration) DATE
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SUBCHAPTER E—PLANNING AND RESEARCH

PART 420—PLANNING AND RE-
SEARCH PROGRAM ADMINIS-
TRATION

Subpart A—Administration of FHWA
Planning and Research Funds

Sec.

420.101 What is the purpose of this part?

420.103 How does the FHWA define the
terms used in this part?

420.106 What is the FHWA’s policy on use of
FHWA planning and research funds?

420.107 What is the minimum required ex-
penditure of State planning and research
funds for research development and tech-
nology transfer?

420.109 What are the requirements for dis-
tribution of metropolitan planning
funds?

420.111 What are the documentation re-
quirements for use of FHWA planning
and research funds?

420.113 What costs are eligible?

420.115 What are the FHWA approval and
authorization requirements?

420.117 What are the program monitoring
and reporting requirements?

420.119 What are the fiscal requirements?

420.121 What other requirements apply to
the administration of FHWA planning
and research funds?

Subpart B—Research, Development, and
Technology Transfer Program Manage-
ment

420.201 What is the purpose of this subpart?

420.203 How does the FHWA define the
terms used in this subpart?

420.206 What is the FHWA’s policy for re-
search, development, and technology
transfer funding?

420.207 What are the requirements for re-
search, development, and technology
transfer work programs?

420.209 What are the conditions for ap-
proval?

AUTHORITY: 23 U.S.C. 103(b)(6), 104(f), 115,
120, 133(b), 134(n), 303(g), 505, and 315; and 49
CFR 1.48(D).

SOURCE: 67 FR 47271, July 18, 2002, unless
otherwise noted.
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Subpart A—Administration  of
FHWA Planning and Research
Funds

§420.101 What is the purpose of this
part?

This part prescribes the Federal
Highway Administration (FHWA) poli-
cies and procedures for the administra-
tion of activities undertaken by State
departments of transportation (State
DOTs) and their subrecipients, includ-
ing metropolitan planning organiza-
tions (MPOs), with FHWA planning and
research funds. Subpart A identifies
the administrative requirements that
apply to use of FHWA planning and re-
search funds both for planning and for
research, development, and technology
transfer (RD&T) activities. Subpart B
describes the policies and procedures
that relate to the approval and author-
ization of RD&T work programs. The
requirements in this part supplement
those in 49 CFR part 18, Uniform Ad-
ministrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments and 49 CFR
part 19, Uniform Administrative Re-
quirements for Grants and Cooperative
Agreements with Institutions of Higher
Education, Hospitals and Other Non-
Profit Organizations.

§420.103 How does the FHWA define
the terms used in this part?

Unless otherwise specified in this
part, the definitions in 23 U.S.C. 101(a)
are applicable to this part. As used in
this part:

FHWA planning and research funds in-
clude:

(1) State planning and research (SPR)
funds (the two percent set aside of
funds apportioned or allocated to a
State DOT for activities authorized
under 23 U.S.C. 505);

(2) Metropolitan planning (PL) funds
(the one percent of funds authorized
under 23 U.S.C. 104(f) to carry out the
provisions of 23 U.S.C. 134);

(3) National highway system (NHS)
funds authorized under 23 U.S.C.
104(b)(1) used for transportation plan-
ning in accordance with 23 U.S.C. 134
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and 135, highway research and planning
in accordance with 23 U.S.C. 505, high-
way-related technology transfer activi-
ties, or development and establishment
of management systems under 23
U.S.C. 303;

(4) Surface transportation program
(STP) funds authorized under 23 U.S.C.
104(b)(3) used for highway and transit
research and development and tech-
nology ‘transfer programs, surface
transportation planning programs, or
development and establishment of
management systems under 23 U.S.C.
303; and

(5) Minimum guarantee (MG) funds
authorized under 23 U.S.C. 505 used for
transportation planning and research,
development and technology transfer
activities that are eligible under title
23, U.S.C.

Grant agreement means a legal instru-
ment reflecting a relationship between
an awarding agency and a recipient or
subrecipient when the principal pur-
pose of the relationship is to transfer a
thing of value to the recipient or sub-
recipient to carry out a public purpose
of support or stimulation authorized by
a law instead of acquiring (by pur-
chase, lease, or barter) property or
services for the direct benefit or use of
the awarding agency.

Metropolitan planning area means the
geographic area in which the metro-
politan transportation planning proc-
ess required by 23 U.S.C. 134 and 49
U.S.C. 5303-5305 must be carried out.

Metropolitan planning organization
(MPO) means the forum for cooperative
transportation decisionmaking for a
metropolitan planning area.

National Cooperative Highway Re-
search Program (NCHRP) means the co-
operative RD&T program directed to-
ward solving problems of national or
regional significance identified by
State DOTs and the FHWA, and admin-
istered by the Transportation Research
Board, National Academy of Sciences.

Procurement contract means a legal in-
strument reflecting a relationship be-
tween an awarding agency and a recipi-
ent or subrecipient when the principal
purpose of the instrument is to acquire
(by purchase, lease, or barter) property
or services for the direct benefit or use
of the awarding agency.
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State Department of Transportation
(State DOT) means that department,
commission, board, or official of any
State charged by its laws with the re-
sponsibility for highway construction.

Transportation management area
(TMA) means an urbanized area with a
population over 200,000 (as determined
by the latest decennial census) and des-
ignated by the Secretary of Transpor-
tation or other area when TMA des-
ignation is requested by the Governor
and the MPO (or affected local offi-
cials), and officially designated by the
Secretary of Transportation.

Transportation pooled fund study
means a planning, research, develop-
ment, or technology transfer activity
administered by the FHWA, a lead
State DOT, or other organization that
is supported by two or more partici-
pants and that addresses an issue of
significant or widespread interest re-
lated to highway, public, or intermodal
transportation. A transportation
pooled fund study is intended to ad-
dress a new area or provide informa-
tion that will complement or advance
previous investigations of the subject
matter.

Work program means a periodic state-
ment of proposed work, covering no
less than one year, and estimated costs
that documents eligible activities to be
undertaken by State DOTs and/or their
subrecipients with FHWA planning and
research funds.

§420.105 What is the FHWA’s policy on
use of FHWA planning and research
funds?

(a) If the FHWA determines that
planning activities of national signifi-
cance, identified in paragraph (b) of
this section, and the requirements of 23
U.S.C. 134, 135, 303, and 505 are being
adequately addressed, the FHWA will
allow State DOTs and MPOs:

(1) Maximum possible flexibility in
the use of FHWA planning and research
funds to meet highway and local public
transportation planning and RD&T
needs at the national, State, and local
levels while ensuring legal use of such
funds and avoiding unnecessary dupli-
cation of efforts; and

(2) To determine which eligible plan-
ning and RD&T activities they desire
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to support with FHWA planning and re-
search funds and at what funding level.

(b) The State DOTs must provide
data that support the FHWA’Ss respon-
sibilities to the Congress and to the
public. These data include, but are not
limited to, information required for:
preparing proposed legislation and re-
ports to the Congress; evaluating the
extent, performance, condition, and use
of the Nation’s transportation systems;
analyzing existing and proposed Fed-
eral-aid funding methods and levels
and the assignment of user cost respon-
sibility; maintaining a critical infor-
mation base on fuel availability, use,
and revenues generated; and calcu-
lating apportionment factors.

(c) The policy in paragraph (a) of this
section does not remove the FHWA'’s
responsibility and authority to deter-
mine which activities are eligible for
funding. Activities proposed to be fund-
ed with FHWA planning and research
funds by the State DOTs and their sub-
recipients shall be documented and
submitted for FHWA approval and au-
thorization as prescribed in §§420.111
and 420.113. (The information collection
requirements in paragraph (b) of
§420.105 have been approved by the Of-
fice of Management and Budget (OMB)
under control numbers 2125-0028 and
2125-0032.)

§420.107 What is the minimum re-
quired expenditure of State plan-
ning and research funds for re-
search development and technology
transfer?

(a) A State DOT must expend no less
than 25 percent of its annual SPR funds
on RD&T activities relating to high-
way, public transportation, and inter-
modal transportation systems in ac-
cordance with the provisions of 23
U.S.C. 505(b), unless a State DOT cer-
tifies, and the FHWA accepts the State
DOT’s certification, that total expendi-
tures by the State DOT during the fis-
cal year for transportation planning
under 23 U.S.C. 134 and 135 will exceed
75 percent of the amount apportioned
for the fiscal year.

(b) Prior to submitting a request for
an exception to the 25 percent require-
ment, the State DOT must ensure that:

(1) The additional planning activities
are essential, and there are no other
reasonable options available for fund-
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ing these planning activities (including
the use of NHS, STP, MG, or FTA
State planning and research funds (49
U.S.C. 5313(b)) or by deferment of lower
priority planning activities);

(2) The planning activities have a
higher priority than RD&T activities
in the overall needs of the State DOT
for a given fiscal year; and

(3) The total level of effort by the
State DOT in RD&T (using both Fed-
eral and State funds) is adequate.

(c) If the State DOT chooses to pur-
sue an exception, it must send the re-
quest, along with supporting justifica-
tion, to the FHWA Division Adminis-
trator for action by the FHWA Asso-
ciate Administrator for Research, De-
velopment, and Technology. The Asso-
ciate Administrator’s decision will be
based upon the following consider-
ations:

(1) Whether the State DOT has a
process for identifying RD&T needs and
for implementing a viable RD&T pro-
gram.

(2) Whether the State DOT is contrib-
uting to cooperative RD&T programs
or activities, such as the National Co-
operative Highway Research Program,
the Transportation Research Board,
and transportation pooled fund studies.

(3) Whether the State DOT is using
SPR funds for technology transfer and
for transit or intermodal research and
development to help meet the 25 per-
cent minimum requirement.

(4) Whether the State DOT can dem-
onstrate that it will meet the require-
ment or substantially increase its
RD&T expenditures over a multi-year
period, if an exception is granted for
the fiscal year.

(5) Whether Federal funds needed for
planning exceed the 75 percent limit
for the fiscal year and whether any un-
used planning funds are available from
previous fiscal years.

(d) If the FHWA Associate Adminis-
trator for Research, Development, and
Technology approves the State DOT’s
request for an exception, the exception
is wvalid only for that fiscal year’s
funds. A new request must be sub-
mitted and approved for subsequent fis-
cal year funds.
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§420.109 What are the requirements
for distribution of metropolitan
planning funds?

(a) The State DOTs shall make all PL
funds authorized by 23 U.S.C. 104(f)
available to the MPOs in accordance
with a formula developed by the State
DOT, in consultation with the MPOs,
and approved by the FHWA Division
Administrator. The formula may allow
for a portion of the PL funds to be used
by the State DOT, or other agency
agreed to by the State DOT and the
MPOs, for activities that benefit all
MPOs in the State, but State DOTs
shall not use any PL funds for grant or
subgrant administration. The formula
may also provide for a portion of the
funds to be made available for discre-
tionary grants to MPOs to supplement
their annual amount received under
the distribution formula.

(b) In developing the formula for dis-
tributing PL funds, the State DOT
shall consider population, status of
planning, attainment of air quality
standards, metropolitan area transpor-
tation needs, and other factors nec-
essary to provide for an appropriate
distribution of funds to carry out the
requirements of 23 U.S.C. 134 and other
applicable requirements of Federal law.

(c) The State DOTs shall inform the
MPOs and the FHWA Division Office of
the amounts allocated to each MPO as
soon as possible after PL funds have
been apportioned by the FHWA to the
State DOTs.

(d) If the State DOT, in a State re-
ceiving the minimum apportionment of
PL funds under the provisions of 23
U.S.C. 104(f)(2), determines that the
share of funds to be allocated to any
MPO results in the MPO receiving
more funds than necessary to carry out
the provisions of 23 U.S.C. 134, the
State DOT may, after considering the
views of the affected MPO(s) and with
the approval of the FHWA Division Ad-
ministrator, use those funds for trans-
portation planning outside of metro-
politan planning areas.

(e) In accordance with the provisions
of 23 U.S.C. 134(n), any PL funds not
needed for carrying out the metropoli-
tan planning provisions of 23 U.S.C. 134
in any State may be made available by
the MPO(s) to the State DOT for fund-
ing statewide planning activities under
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23 U.S.C. 135, subject to approval by the
FHWA Division Administrator.

(f) Any State PL fund distribution
formula that does not meet the re-
quirements of paragraphs (a) and (b) of
this section shall be brought into con-
formance with those requirements be-
fore distribution on any new apportion-
ment of PL funds.

§420.111 What are the documentation
requirements for use of FHWA plan-
ning and research funds?

(a) Proposed use of FHWA planning
and research funds must be docu-
mented by the State DOTs and sub-
recipients in a work program, or other
document that describes the work to be
accomplished, that is acceptable to the
FHWA Division Administrator. State-
wide, metropolitan, other transpor-
tation planning activities, and trans-
portation RD&T activities may be doc-
umented in separate programs, paired
in various combinations, or brought to-
gether as a single work program. The
expenditure of PL funds for transpor-
tation planning outside of metropoli-
tan planning areas under §420.109(d)
may be included in the work program
for statewide transportation planning
activities or in a separate work pro-
gram submitted by the State DOT.

(b)(1) A work program(s) for trans-
portation planning activities must in-
clude a description of work to be ac-
complished and cost estimates by ac-
tivity or task. In addition, each work
program must include a summary that
shows:

(i) Federal share by type of fund;

(ii) Matching rate by type of fund;

(iii) State and/or local matching
share; and

(iv) Other State or local funds.

(2) Additional information on metro-
politan planning area work programs is
contained in 23 CFR part 450. Addi-
tional information on RD&T work pro-
gram content and format is contained
in subpart B of this part.

(c) In areas not designated as TMAs,
a simplified statement of work that de-
scribes who will perform the work and
the work that will be accomplished
using Federal funds may be used in lieu
of a work program. If a simplified
statement of work is used, it may be
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submitted separately or as part of the
Statewide planning work program.

(d) The State DOTs that use separate
Federal-aid projects in accordance with
paragraph (a) of this section must sub-
mit an overall summary that identifies
the amounts and sources of FHWA
planning and research funds available,
matching funds, and the amounts budg-
eted for each activity (e.g., statewide
planning, RD&T, each metropolitan
area, contributions to NCHRP and
transportation pooled fund studies,
etc.).

(e) The State DOTs and MPOs also
are encouraged to include cost esti-
mates for transportation planning, re-
search, development, and technology
transfer related activities funded with
other Federal or State and/or local
funds; particularly for producing the
FHWA-required data specified in para-
graph (b) of §420.105, for planning for
other transportation modes, and for air
quality planning activities in areas
designated as non-attainment for
transportation-related pollutants in
their work programs. The MPOs in
TMAs must include such information
in their work programs. (The informa-
tion collection requirements in
§§420.111 have been approved by the
OMB and assigned control numbers
2125-0039 for States and 2132-0529 for
MPOs.)

§420.113 What costs are eligible?

(a) Costs will be eligible for FHWA
participation provided that the costs:

(1) Are for work performed for activi-
ties eligible under the section of title
23, U.S.C., applicable to the class of
funds used for the activities;

(2) Are verifiable from the State
DOT’s or the subrecipient’s records;

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project objectives and meet the other
criteria for allowable costs in the ap-
plicable cost principles cited in 49 CFR
18.22;

(4) Are included in the approved
budget, or amendment thereto; and

(5) Were not incurred prior to FHWA
authorization.

(b) Indirect costs of State DOTs and
their subrecipients are allowable if
supported by a cost allocation plan and
indirect cost proposal prepared, sub-
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mitted (if required), and approved by
the cognizant or oversight agency in
accordance with the OMB requirements
applicable to the State DOT or sub-
recipient specified in 49 CFR 18.22(b).

§420.115 What are the FHWA approval
and authorization requirements?

(a) The State DOT and its subrecipi-
ents must obtain approval and author-
ization to proceed prior to beginning
work on activities to be undertaken
with FHWA planning and research
funds. Such approvals and authoriza-
tions should be based on final work
programs or other documents that de-
scribe the work to be performed. The
State DOT and its subrecipients also
must obtain prior approval for budget
and programmatic changes as specified
in 49 CFR 18.30 or 49 CFR 19.25 and for
those items of allowable costs which
require approval in accordance with
the cost principles specified in 49 CFR
18.22(b) applicable to the entity expend-
ing the funds.

(b) Authorization to proceed with the
FHWA funded work in whole or in part
is a contractual obligation of the Fed-
eral government pursuant to 23 U.S.C.
106 and requires that appropriate funds
be available for the full Federal share
of the cost of work authorized. Those
State DOTs that do not have sufficient
FHWA planning and research funds or
obligation authority available to obli-
gate the full Federal share of a work
program or project may utilize the ad-
vance construction provisions of 23
U.S.C. 115(a) in accordance with the re-
quirements of 23 CFR part 630, subpart
G. The State DOTs that do not meet
the advance construction provisions, or
do not wish to utilize them, may re-
quest authorization to proceed with
that portion of the work for which
FHWA planning and research funds are
available. In the latter case, authoriza-
tion to proceed may be given for either
selected work activities or for a por-
tion of the program period, but such
authorization does not constitute a
commitment by the FHWA to fund the
remaining portion of the work if addi-
tional funds do become available.

(c) A project agreement must be exe-
cuted by the State DOT and the FHWA
Division Office for each statewide
transportation planning, metropolitan
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planning area, or RD&T work program,
individual activity or study, or any
combination administered as a single
Federal-aid project. The project agree-
ment may be executed concurrent with
or after authorization has been given
by the FHWA Division Administrator
to proceed with the work in whole or in
part. In the event that the project
agreement is executed for only part of
the work, the project agreement must
be amended when authorization is
given to proceed with additional work.

(The information collection requirements in
§420.115(c) have been approved by the OMB
and assigned control numbers 2125-0529)

§420.117 What are the program moni-
toring and reporting requirements?

(a) In accordance with 49 CFR 18.40,
the State DOT shall monitor all activi-
ties performed by its staff or by sub-
recipients with FHWA planning and re-
search funds to assure that the work is
being managed and performed satisfac-
torily and that time schedules are
being met.

(b)(1) The State DOT must submit
performance and expenditure reports,
including a report from each sub-
recipient, that contain as a minimum:

(i) Comparison of actual performance
with established goals;

(ii) Progress in meeting schedules;

(iii) Status of expenditures in a for-
mat compatible with the work pro-
gram, including a comparison of budg-
eted (approved) amounts and actual
costs incurred;

(iv) Cost overruns or underruns;

(v) Approved work program revisions;
and

(vi) Other pertinent supporting data.

(2) Additional information on report-
ing requirements for individual RD&T
studies is contained in subpart B of
this part.

(c) Reports required by paragraph (b)
of this section shall be annual unless
more frequent reporting is determined
to be necessary by the FHWA Division
Administrator. The FHWA may not re-
quire more frequent than quarterly re-
porting unless the criteria in 49 CFR
18.12 or 49 CFR 19.14 are met. Reports
are due 90 days after the end of the re-
porting period for annual and final re-
ports and no later than 30 days after
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the end of the reporting period for
other reports.

(d) Events that have significant im-
pact on the work must be reported as
soon as they become known. The types
of events or conditions that require re-
porting include: problems, delays, or
adverse conditions that will materially
affect the ability to attain program ob-
jectives. This disclosure must be ac-
companied by a statement of the ac-
tion taken, or contemplated, and any
Federal assistance needed to resolve
the situation.

(e) Suitable reports that document
the results of activities performed with
FHWA planning and research funds
must be prepared by the State DOT or
subrecipient and submitted for ap-
proval by the FHWA Division Adminis-
trator prior to publication. The FHWA
Division Administrator may waive this
requirement for prior approval. The
FHWA’s approval of reports constitutes
acceptance of such reports as evidence
of work performed but does not imply
endorsement of a report’s findings or
recommendations. Reports prepared for
FHWA-funded work must include ap-
propriate credit references and dis-
claimer statements. (The information
collection requirements in §420.117
have been approved by the OMB and as-
signed control numbers 2125-0039 for
States and 2132-0529 for MPOs.)

§420.119 What are the fiscal require-
ments?

(a) The maximum rate of Federal
participation for FHWA planning and
research funds shall be as prescribed in
title 23, U.S.C., for the specific class of
funds used (i.e., SPR, PL, NHS, STP, or
MG) except as specified in paragraph
(d) of this section. The provisions of 49
CFR 18.24 or 49 CFR 19.23 are applicable
to any necessary matching of FHWA
planning and research funds.

(b) The value of third party in-kind
contributions may be accepted as the
match for FHWA planning and research
funds, in accordance with the provi-
sions of 49 CFR 18.24(a)(2) or 49 CFR
19.23(a) and may be on either a total
planning work program basis or for
specific line items or projects. The use
of third party in-kind contributions
must be identified in the original work
program/scope of work and the grant/
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subgrant agreement, or amendments
thereto. The use of third-party in-kind
contributions must be approved in ad-
vance by the FHWA Division Adminis-
trator and may not be made retro-
active prior to approval of the work
program/scope of work or an amend-
ment thereto. The State DOT or sub-
recipient is responsible for ensuring
that the following additional criteria
are met:

(1) The third party performing the
work agrees to allow the value of the
work to be used as the match;

(2) The cost of the third party work is
not paid for by other Federal funds or
used as a match for other federally
funded grants/subgrants;

(3) The work performed by the third
party is an eligible transportation
planning or RD&T related activity that
benefits the federally funded work;

(4) The third party costs (i.e., sala-
ries, fringe benefits, etc.) are allowable
under the applicable Office of Manage-
ment and Budget (OMB) cost principles
(i.e., OMB Circular A-21, A-87, or A-
122);1

(5) The third party work is performed
during the period to which the match-
ing requirement applies;

(6) The third party in-kind contribu-
tions are verifiable from the records of
the State DOT or subrecipient and
these records show how the value
placed on third party in-kind contribu-
tions was derived; and

(7) If the total amount of third party
expenditures at the end of the program
period is not sufficient to match the
total expenditure of Federal funds by
the recipient/subrecipient, the recipi-
ent/subrecipient will need to make up
any shortfall with its own funds.

(c) In accordance with the provisions
of 23 U.S.C. 120(j), toll revenues that
are generated and used by public,
quasi-public, and private agencies to
build, improve, or maintain highways,
bridges, or tunnels that serve the pub-
lic purpose of interstate commerce
may be used as a credit for the non-
Federal share of an FHWA planning
and research funded project.

10MB Circulars are available on the Inter-
net at http://www.whitehouse.gov/omb/circulars/
index.html.
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(d) In accordance with 23 U.S.C. 505(c)
or 23 U.S.C. 104(f)(3), the requirement
for matching SPR or PL funds may be
waived if the FHWA determines the in-
terests of the Federal-aid highway pro-
gram would be best served. Waiver of
the matching requirement is intended
to encourage State DOTs and/or MPOs
to pool SPR and/or PL funds to address
national or regional high priority plan-
ning or RD&T problems that would
benefit multiple States and/or MPOs.
Requests for waiver of matching re-
quirements must be submitted to the
FHWA headquarters office for approval
by the Associate Administrator for
Planning and Environment (for plan-
ning activities) or the Associate Ad-
ministrator for Research, Develop-
ment, and Technology (for RD&T ac-
tivities). The matching requirement
may not be waived for NHS, STP, or
MG funds.

(e) NHS, STP, or MG funds used for
eligible planning and RD&T purposes
must be identified separately from SPR
or PL funds in the work program(s) and
must be administered and accounted
for separately for fiscal purposes. In ac-
cordance with the statewide and met-
ropolitan planning process require-
ments for fiscally constrained trans-
portation improvement program (TIPs)
planning or RD&T activities funded
with NHS, STP, or MG funds must be
included in the Statewide and/or met-
ropolitan TIP(s) unless the State DOT
and MPO (for a metropolitan area)
agree that they may be excluded from
the TIP.

(f) Payment shall be made in accord-
ance with the provisions of 49 CFR 18.21
or 49 CFR 19.22.

§420.121 What other requirements
apply to the administration of
FHWA planning and research
funds?

(a) Audits. Audits of the State DOTs
and their subrecipients shall be per-
formed in accordance with OMB Cir-
cular A-133, Audits of States, Local
Governments, and Non-Profit Organi-
zations.2 Audits of for-profit contrac-
tors are to be performed in accordance
with State DOT or subrecipient con-
tract administration procedures.

2See footnote 1.
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(b) Copyrights. The State DOTs and
their subrecipients may copyright any
books, publications, or other copy-
rightable materials developed in the
course of the FHWA planning and re-
search funded project. The FHWA re-
serves a royalty-free, nonexclusive and
irrevocable right to reproduce, publish,
or otherwise use, and to authorize oth-
ers to use, the work for Government
purposes.

(c) Disadvantaged business enterprises.
The State DOTs must administer the
transportation planning and RD&T
program(s) consistent with their over-
all efforts to implement section 1001(b)
of the Transportation Equity Act for
the 21st Century (Pub. L. 105-178) and
49 CFR part 26 regarding disadvantaged
business enterprises.

(d) Drug free workplace. In accordance
with the provisions of 49 CFR part 29,
subpart F, State DOTs must certify to
the FHWA that they will provide a
drug free workplace. This requirement
may be satisfied through the annual
certification for the Federal-aid high-
way program.

(e) Equipment. Acquisition, use, and
disposition of equipment purchased
with FHWA planning and research
funds by the State DOTs must be in ac-
cordance with 49 CFR 18.32(b). Local
government subrecipients of State
DOTs must follow the procedures speci-
fied by the State DOT. Universities,
hospitals, and other non-profit organi-
zations must follow the procedures in
49 CFR 19.34.

(f) Financial management systems. The
financial management systems of the
State DOTs and their local government
subrecipients must be in accordance
with the provisions of 49 CFR 18.20(a).
The financial management systems of
universities, hospitals, and other non-
profit organizations must be in accord-
ance with 49 CFR 19.21.

(g) Lobbying. The provisions of 49
CFR part 20 regarding restrictions on
influencing certain Federal activities
are applicable to all tiers of recipients
of FHWA planning and research funds.

(h)  Nondiscrimination. The non-
discrimination provisions of 23 CFR
parts 200 and 230 and 49 CFR part 21,
with respect to Title VI of the Civil
Rights Act of 1964 and the Civil Rights
Restoration Act of 1987, apply to all
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programs and activities of recipients,
subrecipients, and contractors receiv-
ing FHWA planning and research funds
whether or not those programs or ac-
tivities are federally funded.

(1) Patents. The State DOTs and their
subrecipients are subject to the provi-
sions of 37 CFR part 401 governing pat-
ents and inventions and must include
or cite the standard patent rights
clause at 37 CFR 401.14, except for
§401.14(g), in all subgrants or contracts.
In addition, State DOTs and their sub-
recipients must include the following
clause, suitably modified to identify
the parties, in all subgrants or con-
tracts, regardless of tier, for experi-
mental, developmental or research
work: ‘“The subgrantee or contractor
will retain all rights provided for the
State in this clause, and the State will
not, as part of the consideration for
awarding the subgrant or contract, ob-
tain rights in the subgrantee’s or con-
tractor’s subject inventions.”

(j) Procurement. Procedures for the
procurement of property and services
with FHWA planning and research
funds by the State DOTs must be in ac-
cordance with 49 CFR 18.36(a) and (i)
and, if applicable, 18.36(t). Local gov-
ernment subrecipients of State DOTs
must follow the procedures specified by
the State DOT. Universities, hospitals,
and other non-profit organizations
must follow the procedures in 49 CFR
19.40 through 19.48. The State DOTs and
their subrecipients must not use FHWA
funds for procurements from persons
(as defined in 49 CFR 29.105) who have
been debarred or suspended in accord-
ance with the provisions of 49 CFR part
29, subparts A through E.

(k) Program income. Program income,
as defined in 49 CFR 18.25(b) or 49 CFR
19.24, must be shown and deducted from
total expenditures to determine the
Federal share to be reimbursed, unless
the FHWA Division Administrator has
given prior approval to use the pro-
gram income to perform additional eli-
gible work or as the non-Federal
match.

(1) Record retention. Recordkeeping
and retention requirements must be in
accordance with 49 CFR 18.42 or 49 CFR
19.53.

(m) Subgrants to local governments.
The State DOTs and subrecipients are
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responsible for administering FHWA
planning and research funds passed
through to MPOs and local govern-
ments, for ensuring that such funds are
expended for eligible activities, and for
ensuring that the funds are adminis-
tered in accordance with this part, 49
CFR part 18, Uniform Administrative
Requirements for Grants and Agree-
ments to State and Local Govern-
ments, and applicable OMB cost prin-
ciples. The State DOTs shall follow
State laws and procedures when award-
ing and administering subgrants to
MPOs and local governments and must
ensure that the requirements of 49 CFR
18.37(a) have been satisfied.

(n) Subgrants to universities, hospitals,
and other nmon-profit organizcations. The
State DOTs and subrecipients are re-
sponsible for ensuring that FHWA
planning and research funds passed
through to universities, hospitals, and
other non-profit organizations are ex-
pended for eligible activities and for
ensuring that the funds are adminis-
tered in accordance with this part, 49
CFR part 19, Uniform Administrative
Requirements for Grants and Agree-
ments with Institutions of Higher Edu-
cation, Hospitals, and Other Non-Profit
Organizations, and applicable OMB
cost principles.

(0) Suspension and debarment. (1) The
State DOTs and their subrecipients
shall not award grants or cooperative
agreements to entities who are
debarred or suspended, or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs
under Executive Order 12549 of Feb-
ruary 18, 1986 (3 CFR, 1986 Comp., Dp.
189); and

(2) The State DOTs and their sub-
recipients shall comply with the provi-
sions of 49 CFR part 29, subparts A
through E, for procurements from per-
sons (as defined in 49 CFR 29.105) who
have been debarred or suspended.

(p) Supplies. Acquisition and disposi-
tion of supplies acquired by the State
DOTs and their subrecipients with
FHWA planning and research funds
must be in accordance with 49 CFR
18.33 or 49 CFR 19.35.
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Subpart B—Research, Develop-
ment and Technology Transfer
Program Management

§420.201 What is the purpose of this
subpart?

The purpose of this subpart is to pre-
scribe requirements for research, devel-
opment, and technology transfer
(RD&T) activities, programs, and stud-
ies undertaken by State DOTs and
their subrecipients with FHWA plan-
ning and research funds.

§420.203 How does the FHWA define
the terms used in this subpart?

Unless otherwise specified in this
part, the definitions in 23 U.S.C. 101(a)
and subpart A of this part, are applica-
ble to this subpart. As used in this sub-
part:

Applied research means the study of
phenomena to gain knowledge or un-
derstanding necessary for determining
the means by which a recognized need
may be met; the primary purpose of
this kind of research is to answer a
question or solve a problem.

Basic research means the study of
phenomena, and of observable facts,
without specific applications towards
processes or products in mind; the pri-
mary purpose of this kind of research
is to increase knowledge.

Development means the systematic
use of the knowledge or understanding
gained from research, directed toward
the production of useful materials, de-
vices, systems or methods, including
design and development of prototypes
and processes.

Final report means a report docu-
menting a completed RD&T study or
activity.

Intermodal RD&T means research, de-
velopment, and technology transfer ac-
tivities involving more than one mode
of transportation, including transfer
facilities between modes.

Peer exchange means a periodic re-
view of a State DOT’s RD&T program,
or portion thereof, by representatives
of other State DOT’s, for the purpose of
exchange of information or best prac-
tices. The State DOT may also invite
the participation of the FHWA, and
other Federal, State, regional or local
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transportation agencies, the Transpor-
tation Research Board, academic insti-
tutions, foundations or private firms
that support transportation research,
development or technology transfer ac-
tivities.

RD&T activity means a basic or ap-
plied research project or study, devel-
opment or technology transfer activ-
ity.

Research means a systematic study
directed toward fuller scientific knowl-
edge or understanding of the subject
studied. Research can be basic or ap-
plied.

Technology transfer means those ac-
tivities that lead to the adoption of a
new technique or product by users and
involves dissemination, demonstration,
training, and other activities that lead
to eventual innovation.

Transportation Research Information
Services (TRIS) means the database pro-
duced and maintained by the Transpor-
tation Research Board and available
online through the National Transpor-
tation Library. TRIS includes biblio-
graphic records and abstracts of on-
going and completed RD&T activities.
TRIS Online also includes links to the
full text of public-domain documents.

§420.205 What is the FHWA’s policy
for research, development, and
technology transfer funding?

(a) It is the FHWA’s policy to admin-
ister the RD&T program activities uti-
lizing FHWA planning and research
funds consistent with the policy speci-
fied in §420.1056 and the following gen-
eral principles in paragraphs (b)
through (g) of this section.

(b) The State DOTs must provide in-
formation necessary for peer ex-
changes.

(c) The State DOT's are encouraged to
develop, establish, and implement an
RD&T program, funded with Federal
and State DOT resources that antici-
pates and addresses transportation
concerns before they become critical
problems. Further, the State DOTs are
encouraged to include in this program
development and technology transfer
programs to share the results of their
own research efforts and promote the
use of new technology.

(d) To promote effective use of avail-
able resources, the State DOTs are en-
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couraged to cooperate with other State
DOTs, the FHWA, and other appro-
priate agencies to achieve RD&T objec-
tives established at the national level
and to develop a technology transfer
program to promote and use those re-
sults. This includes contributing to co-
operative RD&T programs such as the
NCHRP, the TRB, and transportation
pooled fund studies as a means of ad-
dressing national and regional issues
and as a means of leveraging funds.

(e) The State DOTs will be allowed
the authority and flexibility to manage
and direct their RD&T activities as
presented in their work programs, and
to initiate RD&T activities supported
by FHWA planning and research funds,
subject to the limitation of Federal
funds and to compliance with program
conditions set forth in subpart A of
this part and §420.207.

(f) The State DOTs will have primary
responsibility for managing RD&T ac-
tivities supported with FHWA planning
and research funds carried out by other
State agencies and organizations and
for ensuring that such funds are ex-
pended for purposes consistent with
this subpart.

(g) Each State DOT must develop, es-
tablish, and implement a management
process that ensures effective use of
available FHWA planning and research
funds for RD&T activities on a state-
wide basis. Each State DOT is per-
mitted to tailor its management proc-
ess to meet State or local needs; how-
ever, the process must comply with the
minimum requirements and conditions
of this subpart.

(h) The State DOTs are encouraged
to make effective use of the FHWA Di-
vision, Resource Center, and Head-
quarters office expertise in developing
and carrying out their RD&T activi-
ties. Participation of the FHWA on ad-
visory panels and in program exchange
meetings is encouraged.

§420.207 What are the requirements

for research, development, and
technology transfer work pro-
grams?

(a) The State DOT’s RD&T work pro-
gram must, as a minimum, consist of a
description of RD&T activities to be
accomplished during the program pe-
riod, estimated costs for each eligible
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activity, and a description of any coop-
erative activities including the State
DOT’s participation in any transpor-
tation pooled fund studies and the
NCHRP. The State DOT’s work pro-
gram should include a list of the major
items with a cost estimate for each
item. The work program should also in-
clude any study funded under a pre-
vious work program until a final report
has been completed for the study.

(b) The State DOT’s RD&T work pro-
gram must include financial sum-
maries showing the funding levels and
share (Federal, State, and other
sources) for RD&T activities for the
program year. State DOTSs are encour-
aged to include any activity funded 100
percent with State or other funds for
information purposes.

(c) Approval and authorization proce-
dures in §420.115 are applicable to the
State DOT’s RD&T work program.

§420.209 What are the conditions for
approval?

(a) As a condition for approval of
FHWA planning and research funds for
RD&T activities, a State DOT must de-
velop, establish, and implement a man-
agement process that identifies and re-
sults in implementation of RD&T ac-
tivities expected to address high pri-
ority transportation issues. The man-
agement process must include:

(1) An interactive process for identi-
fication and prioritization of RD&T ac-
tivities for inclusion in an RD&T work
program;

(2) Use of all FHWA planning and re-
search funds set aside for RD&T activi-
ties, either internally or for participa-
tion in transportation pooled fund
studies or other cooperative RD&T pro-
grams, to the maximum extent pos-
sible;

(3) Procedures for tracking program
activities, schedules, accomplishments,
and fiscal commitments;

(4) Support and use of the TRIS data-
base for program development, report-
ing of active RD&T activities, and
input of the final report information;

(5) Procedures to determine the effec-
tiveness of the State DOT’s manage-
ment process in implementing the
RD&T program, to determine the utili-
zation of the State DOT’s RD&T out-
puts, and to facilitate peer exchanges
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of its RD&T Program on a periodic
basis;

(6) Procedures for documenting
RD&T activities through the prepara-
tion of final reports. As a minimum,
the documentation must include the
data collected, analyses performed,
conclusions, and recommendations.
The State DOT must actively imple-
ment appropriate research findings and
should document benefits; and

(7) Participation in peer exchanges of
its RD&T management process and of
other State DOTSs’ programs on a peri-
odic basis. To assist peer exchange
teams in conducting an effective ex-
change, the State DOT must provide to
them the information and documenta-
tion required to be collected and main-
tained under this subpart. Travel and
other costs associated with the State
DOT’s peer exchange may be identified
as a line item in the State DOT’s work
program and will be eligible for 100 per-
cent Federal funding. The peer ex-
change team must prepare a written
report of the exchange.

(b) Documentation that describes the
State DOT’s management process and
the procedures for selecting and imple-
menting RD&T activities must be de-
veloped by the State DOT and sub-
mitted to the FHWA Division office for
approval. Significant changes in the
management process also must be sub-
mitted by the State DOT to the FHWA
for approval. The State DOT must
make the documentation available, as
necessary, to facilitate peer exchanges.

(c) The State DOT must include a
certification that it is in full compli-
ance with the requirements of this sub-
part in each RD&T work program. If
the State DOT is unable to certify full
compliance, the FHWA Division Ad-
ministrator may grant conditional ap-
proval of the State DOT’s work pro-
gram. A conditional approval must cite
those areas of the State DOT’s manage-
ment process that are deficient and re-
quire that the deficiencies be corrected
within 6 months of conditional ap-
proval. The certification must consist
of a statement signed by the Adminis-
trator, or an official designated by the
Administrator, of the State DOT certi-
fying as follows: ‘I (name of certifying
official), (position title), of the State
(Commonwealth) of , do hereby
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certify that the State (Commonwealth)
is in compliance with all requirements
of 23 U.S.C. 505 and its implementing
regulations with respect to the re-
search, development, and technology
transfer program, and contemplate no
changes in statutes, regulations, or ad-
ministrative procedures which would
affect such compliance.”

(d) The FHWA Division Adminis-
trator shall periodically review the
State DOT’s management process to
determine if the State is in compliance
with the requirements of this subpart.
If the Division Administrator deter-
mines that a State DOT is not com-
plying with the requirements of this
subpart, or is not performing in accord-
ance with its RD&T management proc-
ess, the FHWA Division Administrator
shall issue a written notice of proposed
determination of noncompliance to the
State DOT. The notice will set forth
the reasons for the proposed deter-
mination and inform the State DOT
that it may reply in writing within 30
calendar days from the date of the no-
tice. The State DOT’s reply should ad-
dress the deficiencies cited in the no-
tice and provide documentation as nec-
essary. If the State DOT and the Divi-
sion Administrator cannot resolve the
differences set forth in the determina-
tion of nonconformity, the State DOT
may appeal to the Federal Highway
Administrator whose action shall con-
stitute the final decision of the FHWA.
An adverse decision shall result in im-
mediate withdrawal of approval of
FHWA planning and research funds for
the State DOT’s RD&T activities until
the State DOT is in full compliance.

(The information collection requirements in

§420.209 have been approved by the OMB and
assigned control number 2125-0039)
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Subpart A—Transporiation Plan-
ning and Programming Defini-
tions

§450.100 Purpose.

The purpose of this subpart is to pro-
vide definitions for terms used in this
part.

§450.102 Applicability.

The definitions in this subpart are
applicable to this part, except as other-
wise provided.

§450.104 Definitions.

Unless otherwise specified, the defi-
nitions in 23 U.S.C. 101(a) and 49 U.S.C.
5302 are applicable to this part.

Administrative modification means a
minor revision to a long-range state-
wide or metropolitan transportation
plan, Transportation Improvement
Program (TIP), or Statewide Transpor-
tation Improvement Program (STIP)
that includes minor changes to project/
project phase costs, minor changes to
funding sources of previously included
projects, and minor changes to project/
project phase initiation dates. An ad-
ministrative modification is a revision
that does not require public review and
comment, a redemonstration of fiscal
constraint, or a conformity determina-
tion (in nonattainment and mainte-
nance areas).

Amendment means a revision to a
long-range statewide or metropolitan
transportation plan, TIP, or STIP that
involves a major change to a project
included in a metropolitan transpor-
tation plan, TIP, or STIP, including
the addition or deletion of a project or
a major change in project cost, project/
project phase initiation dates, or a
major change in design concept or de-
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sign scope (e.g., changing project ter-
mini or the number of through traffic
lanes or changing the number of sta-
tions in the case of fixed guideway
transit projects). Changes to projects
that are included only for illustrative
purposes do not require an amendment.
An amendment is a revision that re-
quires public review and comment and
a redemonstration of fiscal constraint.
If an amendment involves ‘‘non-ex-
empt’”’ projects in nonattainment and
maintenance areas, a conformity deter-
mination is required.

Asset management means a strategic
and systematic process of operating,
maintaining, and improving physical
assets, with a focus on both engineer-
ing and economic analysis based upon
quality information, to identify a
structured sequence of maintenance,
preservation, repair, rehabilitation,
and replacement actions that will
achieve and sustain a desired state of
good repair over the lifecycle of the as-
sets at minimum practicable cost.

Attainment area means any geo-
graphic area in which levels of a given
criteria air pollutant (e.g., ozone, car-
bon monoxide, PM,,, PM,s, and nitro-
gen dioxide) meet the health-based Na-
tional Ambient Air Quality Standards
(NAAQS) for that pollutant. An area
may be an attainment area for one pol-
lutant and a nonattainment area for
others. A ‘“maintenance area’’ (see defi-
nition in this section) is not considered
an attainment area for transportation
planning purposes.

Available funds means funds derived
from an existing source dedicated to or
historically used for transportation
purposes. For Federal funds, authorized
and/or appropriated funds and the ex-
trapolation of formula and discre-
tionary funds at historic rates of in-
crease are considered ‘‘available.” A
similar approach may be used for State
and local funds that are dedicated to or
historically used for transportation
purposes.

Committed funds means funds that
have been dedicated or obligated for
transportation purposes. For State
funds that are not dedicated to trans-
portation purposes, only those funds
over which the Governor has control
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may be considered ‘‘committed.” Ap-
proval of a TIP by the Governor is con-
sidered a commitment of those funds
over which the Governor has control.
For local or private sources of funds
not dedicated to or historically used
for transportation purposes (including
donations of property), a commitment
in writing (e.g., letter of intent) by the
responsible official or body having con-
trol of the funds may be considered a
commitment. For projects involving 49
U.S.C. 5309 funding, execution of a Full
Funding Grant Agreement (or equiva-
lent) or an Expedited Grant Agreement
(or equivalent) with the DOT shall be
considered a multiyear commitment of
Federal funds.

Conformity means a Clean Air Act (42
U.S.C. 7506(c)) requirement that en-
sures that Federal funding and ap-
proval are given to transportation
plans, programs and projects that are
consistent with the air quality goals
established by a State Implementation
Plan (SIP). Conformity to the purpose
of the SIP means that transportation
activities will not cause new air qual-
ity violations, worsen existing viola-
tions, or delay timely attainment of
the NAAQS or any required interim
emission reductions or other mile-
stones in any nonattainment or main-
tenance area. The transportation con-
formity regulations (40 CFR part 93,
subpart A) sets forth policy, criteria,
and procedures for demonstrating and
assuring conformity of transportation
activities.

Conformity lapse means, pursuant to
section 176(c) of the Clean Air Act (42
U.S.C. 7506(c)), as amended, that the
conformity determination for a metro-
politan transportation plan or TIP has
expired and thus there is no currently
conforming metropolitan transpor-
tation plan or TIP.

Congestion Management Process means
a systematic approach required in
transportation management areas
(TMAs) that provides for effective
management and operation, based on a
cooperatively developed and imple-
mented metropolitan-wide strategy, of
new and existing transportation facili-
ties eligible for funding under title 23
U.S.C., and title 49 U.S.C., through the
use of travel demand reduction and
operational management strategies.
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Consideration means that one or more
parties takes into account the opin-
ions, action, and relevant information
from other parties in making a deci-
sion or determining a course of action.

Consultation means that one or more
parties confer with other identified
parties in accordance with an estab-
lished process and, prior to taking ac-
tion(s), considers the views of the other
parties and periodically informs them
about action(s) taken. This definition
does not apply to the ‘‘consultation”
performed by the States and the Metro-
politan Planning Organizations (MPOs)
in comparing the long-range statewide
transportation plan and the metropoli-
tan transportation plan, respectively,
to State and tribal conservation plans
or maps or inventories of natural or
historic resources (see section 450.216(j)
and sections 450.324(g)(1) and (g)(2)).

Cooperation means that the parties
involved in carrying out the transpor-
tation planning and programming proc-
esses work together to achieve a com-
mon goal or objective.

Coordinated public transit-human serv-
ices transportation plan means a locally
developed, coordinated transportation
plan that identifies the transportation
needs of individuals with disabilities,
older adults, and people with low in-
comes, provides strategies for meeting
those local needs, and prioritizes trans-
portation services for funding and im-
plementation.

Coordination means the cooperative
development of plans, programs, and
schedules among agencies and entities
with legal standing and adjustment of
such plans, programs, and schedules to
achieve general consistency, as appro-
priate.

Design concept means the type of fa-
cility identified for a transportation
improvement project (e.g., freeway, ex-
pressway, arterial highway, grade-sepa-
rated highway, toll road, reserved
right-of-way rail transit, mixed-traffic
rail transit, or busway).

Design scope means the aspects that
will affect the proposed facility’s im-
pact on the region, usually as they re-
late to vehicle or person carrying ca-
pacity and control (e.g., number of
lanes or tracks to be constructed or
added, length of project, signalization,
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safety features, access control includ-
ing approximate number and location
of interchanges, or preferential treat-
ment for high-occupancy vehicles).
Designated recipient means an entity
designated, in accordance with the
planning process under 49 U.S.C. 5303
and 5304, by the Governor of a State,
responsible local officials, and publicly
owned operators of public transpor-
tation, to receive and apportion
amounts under 49 U.S.C. 5336 that are
attributable to urbanized areas of
200,000 or more in population, or a
State or regional authority if the au-
thority is responsible under the laws of
a State for a capital project and for fi-
nancing and directly providing public

transportation.
Environmental  mitigation  activities
means strategies, policies, programs,

and actions that, over time, will serve
to avoid, minimize, rectify, reduce or
eliminate impacts to environmental re-
sources associated with the implemen-
tation of a long-range statewide trans-
portation plan or metropolitan trans-
portation plan.

Ezxpedited Grant Agreement (EGA)
means a contract that defines the
scope of a Small Starts project, the
Federal financial contribution, and
other terms and conditions, in accord-
ance with 49 U.S.C. 5309(h)(7).

Federal land management agency
means units of the Federal Govern-
ment currently responsible for the ad-
ministration of public lands (e.g., U.S.
Forest Service, U.S. Fish and Wildlife
Service, Bureau of Land Management,
and the National Park Service).

Federally funded mon-emergency trans-
portation services means transportation
services provided to the general public,
including those with special transport
needs, by public transit, private non-
profit service providers, and private
third-party contractors to public agen-
cies.

Financial plan means documentation
required to be included with a metro-
politan transportation plan and TIP
(and optional for the long-range state-
wide transportation plan and STIP)
that demonstrates the consistency be-
tween reasonably available and pro-
jected sources of Federal, State, local,
and private revenues and the costs of
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implementing proposed transportation
system improvements.

Financially constrained or Fiscal con-
straint means that the metropolitan
transportation plan, TIP, and STIP in-
cludes sufficient financial information
for demonstrating that projects in the
metropolitan transportation plan, TIP,
and STIP can be implemented using
committed, available, or reasonably
available revenue sources, with reason-
able assurance that the federally sup-
ported transportation system is being
adequately operated and maintained.
For the TIP and the STIP, financial
constraint/fiscal constraint applies to
each program year. Additionally,
projects in air quality nonattainment
and maintenance areas can be included
in the first 2 years of the TIP and STIP
only if funds are ‘‘available’ or ‘‘com-
mitted.”

Freight shippers means any entity
that routinely transport cargo from
one location to another by providers of
freight transportation services or by
their own operations, involving one or
more travel modes.

Full Funding Grant Agreement (FFGA)
means an instrument that defines the
scope of a project, the Federal finan-
cial contribution, and other terms and
conditions for funding New Starts
projects as required by 49 TU.S.C.
5309(k)(2).

Governor means the Governor of any
of the 50 States or the Commonwealth
of Puerto Rico or the Mayor of the Dis-
trict of Columbia.

Highway Safety Improvement Program
(HSIP) means a State safety program
with the purpose to reduce fatalities
and serious injuries on all public roads
through the implementation of the pro-
visions of 23 U.S.C. 130, 148, and 150 in-
cluding the development of a Strategic
Highway Safety Plan (SHSP), Railway-
Highway Crossings Program, and pro-
gram of highway safety improvement
projects.

IHllustrative project means an addi-
tional transportation project that may
be included in a financial plan for a
metropolitan transportation plan, TIP,
or STIP if reasonable additional re-
sources were to become available.
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Indian Tribal government means a
duly formed governing body for an In-
dian or Alaska Native tribe, band, na-
tion, pueblo, village, or community
that the Secretary of the Interior ac-
knowledges to exist as an Indian Tribe
pursuant to the Federally Recognized
Indian Tribe List Act of 1994, Public
Law 103-454.

Intelligent Transportation System (ITS)
means electronics, photonics, commu-
nications, or information processing
used singly or in combination to im-
prove the efficiency or safety of a sur-
face transportation system.

Interim  metropolitan  transportation
plan means a transportation plan com-
posed of projects eligible to proceed
under a conformity lapse and otherwise
meeting all other applicable provisions
of this part, including approval by the
MPO.

Interim  Transportation Improvement
Program (TIP) means a TIP composed
of projects eligible to proceed under a
conformity lapse and otherwise meet-
ing all other applicable provisions of
this part, including approval by the
MPO and the Governor.

Long-range statewide transportation
plan means the official, statewide,
multimodal, transportation plan cov-
ering a period of no less than 20 years
developed through the statewide trans-
portation planning process.

Maintenance area means any geo-
graphic region of the United States
that the Environmental Protection
Agency (EPA) previously designated as
a nonattainment area for one or more
pollutants pursuant to the Clean Air
Act Amendments of 1990, and subse-
quently redesignated as an attainment
area subject to the requirement to de-
velop a maintenance plan under section
175A of the Clean Air Act, as amended
(42 U.S.C. 7505a).

Management system means a system-
atic process, designed to assist decision
makers in selecting cost effective
strategies/actions to improve the effi-
ciency or safety of, and protect the in-
vestment in the nation’s infrastruc-
ture. A management system can in-
clude: Identification of performance
measures; data collection and analysis;
determination of needs; evaluation and
selection of appropriate strategies/ac-
tions to address the needs; and evalua-
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tion of the effectiveness of the imple-
mented strategies/actions.

Metropolitan planning agreement
means a Wwritten agreement between
the MPO(s), the State(s), and the pro-
viders of public transportation serving
the metropolitan planning area that
describes how they will work coopera-
tively to meet their mutual respon-
sibilities in carrying out the metro-
politan transportation planning proc-
ess.

Metropolitan planning area (MPA)
means the geographic area determined
by agreement between the MPO(s) for
the area and the Governor(s), which
must at a minimum include the entire
urbanized area and the contiguous area
expected to become urbanized within a
20-year forecast period for the metro-
politan transportation plan, and may
include additional areas.

Metropolitan Planning Organization
(MPO) means the policy board of an or-
ganization created and designated to
carry out the metropolitan transpor-
tation planning process.

Metropolitan transportation plan
means the official multimodal trans-
portation plan addressing no less than
a 20-year planning horizon, that is de-
veloped, adopted, and updated by the
MPO or MPOs through the metropoli-
tan transportation planning process for
the MPA.

National Ambient Air Quality Standard
(NAAQS) means those standards estab-
lished pursuant to section 109 of the
Clean Air Act (42 U.S.C. 7409).

Nonattainment area means any geo-
graphic region of the United States
that EPA designates as a nonattain-
ment area under section 107 of the
Clean Air Act (42 U.S.C. 7407) for any
pollutants for which an NAAQS exists.

Nonmetropolitan area means a geo-
graphic area outside a designated met-
ropolitan planning area.

Nonmetropolitan local officials means
elected and appointed officials of gen-
eral purpose local government in a
nonmetropolitan area with responsi-
bility for transportation.

Obligated projects means strategies
and projects funded under title 23
U.S.C. and title 49 U.S.C. Chapter 53 for
which the State or designated recipient
authorized and committed the sup-
porting Federal funds in preceding or
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current program years, and authorized
by the FHWA or awarded as a grant by
the FTA.

Operational and management strategies
means actions and strategies aimed at
improving the performance of existing
and planned transportation facilities to
relieve congestion and maximize the
safety and mobility of people and
goods.

Performance measure refers to ‘‘Meas-
ure’’ as defined in 23 CFR 490.101.

Performance metric refers to ‘‘Metric”’
as defined in 23 CFR 490.101.

Performance target refers to ‘“Target”
as defined in 23 CFR 490.101.

Project selection means the procedures
followed by MPOs, States, and public
transportation operators to advance
projects from the first 4 years of an ap-
proved TIP and/or STIP to implemen-
tation, in accordance with agreed upon
procedures.

Provider of freight transportation serv-
ices means any entity that transports
or otherwise facilitates the movement
of cargo from one location to another
for others or for itself.

Public transportation agency safety
plan means a comprehensive plan es-
tablished by a State or recipient of
funds under Title 49, Chapter 53 and in
accordance with 49 U.S.C. 5329(d).

Public transportation operator means
the public entity or government-ap-
proved authority that participates in
the continuing, cooperative, and com-
prehensive transportation planning
process in accordance with 23 U.S.C. 134
and 135 and 49 U.S.C. 5303 and 5304, and
is a recipient of Federal funds under
title 49 U.S.C. Chapter 53 for transpor-
tation by a conveyance that provides
regular and continuing general or spe-
cial transportation to the public, but
does not include sightseeing, school
bus, charter, certain types of shuttle
service, intercity bus transportation,
or intercity passenger rail transpor-
tation provided by Amtrak.

Regional ITS architecture means a re-
gional framework for ensuring institu-
tional agreement and technical inte-
gration for the implementation of ITS
projects or groups of projects.

Regionally significant project means a
transportation project (other than
projects that may be grouped in the
TIP and/or STIP or exempt projects as
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defined in EPA’s transportation con-
formity regulations (40 CFR part 93,
subpart A)) that is on a facility that
serves regional transportation needs
(such as access to and from the area
outside the region; major activity cen-
ters in the region; major planned devel-
opments such as new retail malls,
sports complexes, or employment cen-
ters; or transportation terminals) and
would normally be included in the
modeling of the metropolitan area’s
transportation network. At a min-
imum, this includes all principal arte-
rial highways and all fixed guideway
transit facilities that offer an alter-
native to regional highway travel.

Regional Transportation Planning Or-
ganiczation (RTPO) means a policy
board of nonmetropolitan local offi-
cials or their designees created to
carry out the regional transportation
planning process.

Revision means a change to a long-
range statewide or metropolitan trans-
portation plan, TIP, or STIP that oc-
curs between scheduled periodic up-
dates. A major revision is an ‘‘amend-
ment” while a minor revision is an
“administrative modification.”

Scenario planning means a planning
process that evaluates the effects of al-
ternative policies, plans and/or pro-
grams on the future of a community or
region. This activity should provide in-
formation to decision makers as they
develop the transportation plan.

State means any one of the 50 States,
the District of Columbia, or Puerto
Rico.

State  Implementation Plan  (SIP)
means, as defined in section 302(q) of
the Clean Air Act (CAA) (42 U.S.C.
7602(q)), the portion (or portions) of the
implementation plan, or most recent
revision thereof, which has been ap-
proved under section 110 of the CAA (42
U.S.C. 7410), or promulgated under sec-
tion 110(c) of the CAA (42 U.S.C.
7410(c)), or promulgated or approved
pursuant to regulations promulgated
under section 301(d) of the CAA (42
U.S.C. 7601(d)) and which implements
the relevant requirements of the CAA.

Statewide Transportation Improvement
Program (STIP) means a statewide
prioritized listing/program of transpor-
tation projects covering a period of 4
years that is consistent with the long-
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range statewide transportation plan,
metropolitan transportation plans, and
TIPs, and required for projects to be el-
igible for funding under title 23 U.S.C.
and title 49 U.S.C. Chapter 53.

Strategic Highway Safety Plan means a
comprehensive, multiyear, data-driven
plan, developed by a State DOT in ac-
cordance with the 23 U.S.C. 148.

Transit Asset Management Plan means
a plan that includes an inventory of
capital assets, a condition assessment
of inventoried assets, a decision sup-
port tool, and a prioritization of in-
vestments.

Transit Asset Management System
means a strategic and systematic proc-
ess of operating, maintaining, and im-
proving public transportation capital
assets effectively, throughout the life
cycles of those assets.

Transportation Control Measure (TCM)
means any measure that is specifically
identified and committed to in the ap-
plicable SIP, including a substitute or
additional TCM that is incorporated
into the applicable SIP through the
process established in CAA section
176(c)(8), that is either one of the types
listed in section 108 of the CAA (42
U.S.C. 7408) or any other measure for
the purpose of reducing emissions or
concentrations of air pollutants from
transportation sources by reducing ve-
hicle use or changing traffic flow or
congestion conditions. Notwith-
standing the above, vehicle tech-
nology-based, fuel-based, and mainte-
nance-based measures that control the
emissions from vehicles under fixed
traffic conditions are not TCMs.

Transportation improvement program
(TIP) means a prioritized listing/pro-
gram of transportation projects cov-
ering a period of 4 years that is devel-
oped and formally adopted by an MPO
or MPOs as part of the metropolitan
transportation planning process for the
MPA, consistent with the metropolitan
transportation plan, and required for
projects to be eligible for funding
under title 23 U.S.C. and title 49 U.S.C.
chapter 53.

Transportation Management Area
(TMA) means an urbanized area with a
population over 200,000, as defined by
the Bureau of the Census and des-
ignated by the Secretary of Transpor-
tation, or any additional area where
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TMA designation is requested by the
Governor and the MPO and designated
by the Secretary of Transportation.

Unified  Planning Work  Program
(UPWP) means a statement of work
identifying the planning priorities and
activities to be carried out within a
metropolitan planning area. At a min-
imum, a UPWP includes a description
of the planning work and resulting
products, who will perform the work,
time frames for completing the work,
the cost of the work, and the source(s)
of funds.

Update means making current a long-
range statewide transportation plan,
metropolitan transportation plan, TIP,
or STIP through a comprehensive re-
view. Updates require public review
and comment, a 20-year horizon for
metropolitan transportation plans and
long-range statewide transportation
plans, a 4-year program period for TIPs
and STIPs, demonstration of fiscal con-
straint (except for long-range state-
wide transportation plans), and a con-
formity determination (for metropoli-
tan transportation plans and TIPs in
nonattainment and maintenance
areas).

Urbanized area (UZA) means a geo-
graphic area with a population of 50,000
or more, as designated by the Bureau
of the Census.

Users of public transportation means
any person, or groups representing
such persons, who use transportation
open to the general public, other than
taxis and other privately funded and
operated vehicles.

Visualization techniques means meth-
ods used by States and MPOs in the de-
velopment of transportation plans and
programs with the public, elected and
appointed officials, and other stake-
holders in a clear and easily accessible
format such as GIS- or web-based sur-
veys, inventories, maps, pictures, and/
or displays identifying features such as
roadway rights of way, transit, inter-
modal, and non-motorized transpor-
tation facilities, historic and cultural
resources, natural resources, and envi-
ronmentally sensitive areas, to pro-
mote improved understanding of exist-
ing or proposed transportation plans
and programs.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93469, Dec. 20, 2016]
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Subpart B—Statewide and Non-
metropolitan  Transportation
Planning and Programming

§450.200 Purpose.

The purpose of this subpart is to im-
plement the provisions of 23 U.S.C. 135,
23 U.S.C. 150, and 49 U.S.C. 5304, as
amended, which require each State to
carry out a continuing, cooperative,
and comprehensive performance-based
statewide multimodal transportation
planning process, including the devel-
opment of a long-range statewide
transportation plan and STIP, that fa-
cilitates the safe and efficient manage-
ment, operation, and development of
surface transportation systems that
will serve the mobility needs of people
and freight (including accessible pedes-
trian walkways, bicycle transportation
facilities, and intermodal facilities
that support intercity transportation,
including intercity bus facilities and
commuter van pool providers) and that
fosters economic growth and develop-
ment within and between States and
urbanized areas, and take into consid-
eration resiliency needs while mini-
mizing transportation-related fuel con-
sumption and air pollution in all areas
of the State, including those areas sub-
ject to the metropolitan transportation
planning requirements of 23 U.S.C. 134
and 49 U.S.C. 5303.

§450.202

The provisions of this subpart are ap-
plicable to States and any other orga-
nizations or entities (e.g., MPOs,
RTPOs and public transportation oper-
ators) that are responsible for satis-
fying the requirements for transpor-
tation plans and programs throughout
the State pursuant to 23 U.S.C. 135 and
49 U.S.C. 5304.

Applicability.

§450.204 Definitions.

Except as otherwise provided in sub-
part A of this part, terms defined in 23
U.S.C. 101(a) and 49 U.S.C. 5302 are used
in this subpart as so defined.

§450.206 Scope of the statewide and
nonmetropolitan transportation
planning process.

(a) Each State shall carry out a con-
tinuing, cooperative, and comprehen-
sive statewide transportation planning
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process that provides for consideration
and implementation of projects, strate-
gies, and services that will address the
following factors:

(1) Support the economic vitality of
the United States, the States, metro-
politan areas, and nonmetropolitan
areas, especially by enabling global
competitiveness, productivity, and effi-
ciency;

(2) Increase the safety of the trans-
portation system for motorized and
non-motorized users;

(3) Increase the security of the trans-
portation system for motorized and
non-motorized users;

(4) Increase accessibility and mobil-
ity of people and freight;

(5) Protect and enhance the environ-
ment, promote energy conservation,
improve the quality of life, and pro-
mote consistency between transpor-
tation improvements and State and
local planned growth and economic de-
velopment patterns;

(6) Enhance the integration and
connectivity of the transportation sys-
tem, across and between modes
throughout the State, for people and
freight;

(7T) Promote efficient system manage-
ment and operation;

(8) Emphasize the preservation of the
existing transportation system;

(9) Improve the resiliency and reli-
ability of the transportation system
and reduce or mitigate stormwater im-
pacts of surface transportation; and

(10) Enhance travel and tourism.

(b) Consideration of the planning fac-
tors in paragraph (a) of this section
shall be reflected, as appropriate, in
the statewide transportation planning
process. The degree of consideration
and analysis of the factors should be
based on the scale and complexity of
many issues, including transportation
systems development, land use, em-
ployment, economic development,
human and natural environment (in-
cluding Section 4(f) properties as de-
fined in 23 CFR 774.17), and housing and
community development.

(c) Performance-based approach. (1)
The statewide transportation planning
process shall provide for the establish-
ment and use of a performance-based
approach to transportation decision-
making to support the national goals
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described in 23 U.S.C. 150(b) and the
general purposes described in 49 U.S.C.
5301.

(2) Each State shall select and estab-
lish performance targets in coordina-
tion with the relevant MPOs to ensure
consistency to the maximum extent
practicable. The targets shall address
the performance areas described in 23
U.S.C. 150(c), and the measures estab-
lished under 23 CFR part 490, where ap-
plicable, to use in tracking progress to-
ward attainment of critical outcomes
for the State. States shall establish
performance targets that reflect the
measures identified in 23 U.S.C. 150(c)
not later than 1 year after the effective
date of the DOT final rule on perform-
ance measures. Each State shall select
and establish targets under this para-
graph in accordance with the appro-
priate target setting framework estab-
lished at 23 CFR part 490.

(3) In areas not represented by an
MPO, the selection of public transpor-
tation performance targets by a State
shall be coordinated, to the maximum
extent practicable, with providers of
public transportation to ensure con-
sistency with the performance targets
that public transportation providers
establish under 49 U.S.C. 5326(c) and 49
U.S.C. 5329(d).

(4) A State shall integrate into the
statewide transportation planning
process, directly or by reference, the
goals, objectives, performance meas-
ures, and targets described in this sec-
tion, in other State transportation
plans and transportation processes, as
well as any plans developed pursuant
to chapter 53 of title 49 by providers of
public transportation in areas not rep-
resented by an MPO required as part of
a performance-based program. Exam-
ples of such plans and processes include
the HSIP, SHSP, the State Asset Man-
agement Plan for the National High-
way System (NHS), the State Freight
Plan (if the State has one), the Transit
Asset Management Plan, and the Pub-
lic Transportation Agency Safety Plan.

(5) A State shall consider the per-
formance measures and targets estab-
lished under this paragraph when de-
veloping policies, programs, and in-
vestment priorities reflected in the
long-range statewide transportation
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plan and statewide transportation im-
provement program.

(d) The failure to consider any factor
specified in paragraph (a) or (c) of this
section shall not be subject to review
by any court under title 23 U.S.C., 49
U.S.C. Chapter 53, subchapter II of title
5 U.S.C. Chapter 5, or title 5 U.S.C.
Chapter 7 in any matter affecting a

long-range statewide transportation
plan, STIP, project or strategy, or the
statewide transportation planning

process findings.

(e) Funds provided under 23 U.S.C. 505
and 49 U.S.C. 5305(e) are available to
the State to accomplish activities de-
scribed in this subpart. At the State’s
option, funds provided under 23 U.S.C.
104(b)(2) and 49 U.S.C. 5307, 5310, and
5311 may also be used for statewide
transportation planning. A State shall
document statewide transportation
planning activities performed with
funds provided under title 23 U.S.C. and
title 49 U.S.C. Chapter 53 in a statewide
planning work program in accordance
with the provisions of 23 CFR part 420.
The work program should include a dis-
cussion of the transportation planning
priorities facing the State.

§450.208 Coordination
process activities.

of planning

(a) In carrying out the statewide
transportation planning process, each
State shall, at a minimum:

(1) Coordinate planning carried out
under this subpart with the metropoli-
tan transportation planning activities
carried out under subpart C of this part
for metropolitan areas of the State.
When carrying out transportation
planning activities under this part, the
State and MPOs shall coordinate on in-
formation, studies, or analyses for por-
tions of the transportation system lo-
cated in MPAs. The State(s), the
MPO(s), and the operators of public
transportation must have a current
metropolitan planning agreement,
which will identify coordination strate-
gies that support cooperative decision-
making and the resolution of disagree-
ments;

(2) Coordinate planning carried out
under this subpart with statewide
trade and economic development plan-
ning activities and related multistate
planning efforts;
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(3) Consider the concerns of Federal
land management agencies that have
jurisdiction over land within the
boundaries of the State;

(4) Cooperate with affected local
elected and appointed officials with re-
sponsibilities for transportation, or, if
applicable, through RTPOs described in
section 450.210(d) in nonmetropolitan
areas;

(5) Consider the concerns of Indian
Tribal governments that have jurisdic-
tion over land within the boundaries of
the State;

(6) Consider related planning activi-
ties being conducted outside of metro-
politan planning areas and between
States; and

(7) Coordinate data collection and
analyses with MPOs and public trans-
portation operators to support state-
wide transportation planning and pro-
gramming priorities and decisions.

(b) The State air quality agency shall
coordinate with the State department
of transportation (State DOT) to de-
velop the transportation portion of the
State Implementation Plan (SIP) con-
sistent with the Clean Air Act (42
U.S.C. 7401 et seq.).

(c) Two or more States may enter
into agreements or compacts, not in
conflict with any law of the United
States, for cooperative efforts and mu-
tual assistance in support of activities
under this subpart related to interstate
areas and localities in the States and
establishing authorities the States
consider desirable for making the
agreements and compacts effective.
The right to alter, amend, or repeal
interstate compacts entered into under
this part is expressly reserved.

(d) States may use any one or more
of the management systems (in whole
or in part) described in 23 CFR part 500.

(e) In carrying out the statewide
transportation planning process,
States should apply asset management
principles and techniques consistent
with the State Asset Management Plan
for the NHS and the Transit Asset
Management Plan, and Public Trans-
portation Agency Safety Plan in estab-
lishing planning goals, defining STIP
priorities, and assessing transportation
investment decisions, including trans-
portation system safety, operations,
preservation, and maintenance.
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(f) For non-NHS highways, States
may apply principles and techniques
consistent with other asset manage-
ment plans to the transportation plan-
ning and programming processes, as
appropriate.

(g) The statewide transportation
planning process shall (to the max-
imum extent practicable) be consistent
with the development of applicable re-
gional intelligent transportation sys-
tems (ITS) architectures, as defined in
23 CFR part 940.

(h) Preparation of the coordinated
public transit-human services trans-
portation plan, as required by 49 U.S.C.
5310, should be coordinated and con-
sistent with the statewide transpor-
tation planning process.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93469, Dec. 20, 2016]

§450.210 Interested parties, public in-
volvement, and consultation.

(a) In carrying out the statewide
transportation planning process, in-
cluding development of the long-range
statewide transportation plan and the
STIP, the State shall develop and use a
documented public involvement proc-
ess that provides opportunities for pub-
lic review and comment at key deci-
sion points.

(1) The State’s public involvement
process at a minimum shall:

(i) Establish early and continuous
public involvement opportunities that
provide timely information about
transportation issues and decision-
making processes to individuals, af-
fected public agencies, representatives
of public transportation employees,
public ports, freight shippers, private
providers of transportation (including
intercity bus operators), representa-
tives of users of public transportation,
representatives of users of pedestrian
walkways and bicycle transportation
facilities, representatives of the dis-
abled, providers of freight transpor-
tation services, and other interested
parties;

(ii) Provide reasonable public access
to technical and policy information
used in the development of the long-
range statewide transportation plan
and the STIP;

(iii) Provide adequate public notice
of public involvement activities and
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time for public review and comment at
key decision points, including a reason-
able opportunity to comment on the
proposed long-range statewide trans-
portation plan and STIP;

(iv) To the maximum extent prac-
ticable, ensure that public meetings
are held at convenient and accessible
locations and times;

(v) To the maximum extent prac-
ticable, use visualization techniques to
describe the proposed long-range state-
wide transportation plan and sup-
porting studies;

(vi) To the maximum extent prac-
ticable, make public information avail-
able in electronically accessible format
and means, such as the World Wide
Web, as appropriate to afford reason-
able opportunity for consideration of
public information;

(vii) Demonstrate explicit consider-
ation and response to public input dur-
ing the development of the long-range
statewide transportation plan and
STIP;

(viii) Include a process for seeking
out and considering the needs of those
traditionally underserved by existing
transportation systems, such as low-in-
come and minority households, who
may face challenges accessing employ-
ment and other services; and

(ix) Provide for the periodic review of
the effectiveness of the public involve-
ment process to ensure that the proc-
ess provides full and open access to all
interested parties and revise the proc-
ess, as appropriate.

(2) The State shall provide for public
comment on existing and proposed
processes for public involvement in the
development of the long-range state-
wide transportation plan and the STIP.
At a minimum, the State shall allow 45
calendar days for public review and
written comment before the procedures
and any major revisions to existing
procedures are adopted. The State shall
provide copies of the approved public
involvement process document(s) to
the FHWA and the FTA for informa-
tional purposes.

(3) With respect to the setting of tar-
gets, nothing in this part precludes a
State from considering comments
made as part of the State’s public in-
volvement process.
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(b) The State shall provide for non-
metropolitan local official participa-
tion in the development of the long-
range statewide transportation plan
and the STIP. The State shall have a
documented process(es) for cooperating
with nonmetropolitan local officials
representing units of general purpose
local government and/or local officials
with responsibility for transportation
that is separate and discrete from the
public involvement process and pro-
vides an opportunity for their partici-
pation in the development of the long-
range statewide transportation plan
and the STIP. Although the FHWA and
the FTA shall not review or approve
this cooperative process(es), the State
shall provide copies of the process doc-
ument(s) to the FHWA and the FTA for
informational purposes.

(1) At least once every 5 years, the
State shall review and solicit com-
ments from nonmetropolitan local offi-
cials and other interested parties for a
period of not less than 60 calendar days
regarding the effectiveness of the coop-
erative process and any proposed
changes. The State shall direct a spe-
cific request for comments to the State
association of counties, State munic-
ipal league, regional planning agencies,
or directly to nonmetropolitan local
officials.

(2) The State, at its discretion, is re-
sponsible for determining whether to
adopt any proposed changes. If a pro-
posed change is not adopted, the State
shall make publicly available its rea-
sons for not accepting the proposed
change, including notification to non-
metropolitan local officials or their as-
sociations.

(c) For each area of the State under
the jurisdiction of an Indian Tribal
government, the State shall develop
the long-range statewide transpor-
tation plan and STIP in consultation
with the Tribal government and the
Secretary of the Interior. States shall,
to the extent practicable, develop a
documented process(es) that outlines
roles, responsibilities, and key decision
points for consulting with Indian Trib-
al governments and Department of the
Interior in the development of the
long-range statewide transportation
plan and the STIP.
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(d) To carry out the transportation
planning process required by this sec-
tion, a Governor may establish and
designate RTPOs to enhance the plan-
ning, coordination, and implementa-
tion of the long-range statewide trans-
portation plan and STIP, with an em-
phasis on addressing the needs of non-
metropolitan areas of the State. In
order to be treated as an RTPO for pur-
poses of this Part, any existing re-
gional planning organization must be
established and designated as an RTPO
under this section.

(1) Where established, an RTPO shall
be a multijurisdictional organization
of nonmetropolitan local officials or
their designees who volunteer for such
organization and representatives of
local transportation systems who vol-
unteer for such organization.

(2) An RTPO shall establish, at a
minimum:

(i) A policy committee, the majority
of which shall consist of nonmetropoli-
tan local officials, or their designees,
and, as appropriate, additional rep-
resentatives from the State, private
business, transportation service pro-
viders, economic development practi-
tioners, and the public in the region;
and

(ii) A fiscal and administrative
agent, such as an existing regional
planning and development organiza-
tion, to provide professional planning,
management, and administrative sup-
port.

(3) The duties of an RTPO shall in-
clude:

(i) Developing and maintaining, in
cooperation with the State, regional
long-range multimodal transportation
plans;

(ii) Developing a regional TIP for
consideration by the State;

(iii) Fostering the coordination of
local planning, land use, and economic
development plans with State, re-
gional, and local transportation plans
and programs;

(iv) Providing technical assistance to
local officials;

(V) Participating in national,
multistate, and State policy and plan-
ning development processes to ensure
the regional and local input of non-
metropolitan areas;
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(vi) Providing a forum for public par-
ticipation in the statewide and re-
gional transportation planning proc-
esses;

(vii) Comnsidering and sharing plans
and programs with neighboring RTPOs,
MPOs, and, where appropriate, Indian
Tribal Governments; and

(viii) Conducting other duties, as nec-

essary, to support and enhance the
statewide planning process under
§450.206.

(4) If a State chooses not to establish
or designate an RTPO, the State shall
consult with affected nonmetropolitan
local officials to determine projects
that may be of regional significance.

§450.212 Transportation planning
studies and project development.

(a) Pursuant to section 1308 of the
Transportation Equity Act for the 21st
Century, TEA-21 (Pub. L. 105-178), a
State(s), MPO(s), or public transpor-
tation operator(s) may undertake a
multimodal, systems-level corridor or
subarea planning study as part of the

statewide transportation planning
process. To the extent practicable, de-
velopment of these transportation

planning studies shall involve con-
sultation with, or joint efforts among,
the State(s), MPO(s), and/or public
transportation operator(s). The results
or decisions of these transportation
planning studies may be used as part of
the overall project development proc-
ess consistent with the National Envi-
ronmental Policy Act (NEPA) of 1969
(42 U.S.C. 4321 et seq.) and associated
implementing regulations (23 CFR part
771 and 40 CFR parts 1500-1508). Specifi-
cally, these corridor or subarea studies
may result in producing any of the fol-
lowing for a proposed transportation
project:

(1) Purpose and need or goals and ob-
jective statement(s);

(2) General travel corridor and/or
general mode(s) definition (e.g., high-
way, transit, or a highway/transit com-
bination);

(3) Preliminary screening of alter-
natives and elimination of unreason-
able alternatives;

(4) Basic description of the environ-
mental setting; and/or
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(5) Preliminary identification of en-
vironmental impacts and environ-
mental mitigation.

(b) Publicly available documents or
other source material produced by, or
in support of, the transportation plan-
ning process described in this subpart
may be incorporated directly or by ref-
erence into subsequent NEPA docu-
ments, in accordance with 40 CFR
1502.21, if:

(1) The NEPA lead agencies agree
that such incorporation will aid in es-
tablishing or evaluating the purpose
and need for the Federal action, rea-
sonable alternatives, cumulative or
other impacts on the human and nat-
ural environment, or mitigation of
these impacts; and

(2) The systems-level, corridor, or
subarea planning study is conducted
with:

(i) Involvement of interested State,
local, Tribal, and Federal agencies;

(ii) Public review;

(iii) Reasonable opportunity to com-
ment during the statewide transpor-
tation planning process and develop-
ment of the corridor or subarea plan-
ning study;

(iv) Documentation of relevant deci-
sions in a form that is identifiable and
available for review during the NEPA
scoping process and can be appended to
or referenced in the NEPA document;
and

(v) The review of the FHWA and the
FTA, as appropriate.

(c) By agreement of the NEPA lead
agencies, the above integration may be
accomplished through tiering (as de-
scribed in 40 CFR 1502.20), incor-
porating the subarea or corridor plan-
ning study into the draft Environ-
mental Impact Statement or Environ-
mental Assessment, or other means
that the NEPA lead agencies deem ap-
propriate. Additional information to
further explain the linkages between
the transportation planning and
project development/NEPA processes is
contained in Appendix A to this part,
including an explanation that is non-
binding guidance material. The guid-
ance in Appendix A applies only to
paragraphs (a)-(c) in this section.

(d) In addition to the process for in-
corporation directly or by reference
outlined in paragraph (b) of this sec-
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tion, an additional authority for inte-
grating planning products into the en-
vironmental review process exists in 23
U.S.C. 168. As provided in 23 U.S.C.
168(f):

(1) The statutory authority in 23
U.S.C. 168 shall not be construed to
limit in any way the continued use of
processes established under other parts
of this section or under an authority
established outside this part, and the
use of one of the processes in this sec-
tion does not preclude the subsequent
use of another process in this section
or an authority outside of this part.

(2) The statute does not restrict the
initiation of the environmental review
process during planning.

§450.214 Development of
grammatic mitigation plans.

pro-

(a) A State may utilize the optional
framework in this section to develop
programmatic mitigation plans as part
of the statewide transportation plan-
ning process to address the potential
environmental impacts of future trans-
portation projects. The State in con-
sultation with FHWA and/or FTA and
with the agency or agencies with juris-
diction and special expertise over the
resources being addressed in the plan,
will determine:

(1) Scope. (i) A State may develop a
programmatic mitigation plan on a
local, regional, ecosystem, watershed,
statewide or similar scale.

(ii) The plan may encompass mul-
tiple environmental resources within a
defined geographic area(s) or may focus
on a specific type(s) of resource(s) such
as aquatic resources, parkland, or wild-
life habitat.

(iii) The plan may address or consider
impacts from all projects in a defined
geographic area(s) or may focus on a
specific type(s) of project(s).

(2) Contents. The programmatic miti-
gation plan may include:

(i) An assessment of the existing con-
dition of natural and human environ-
mental resources within the area cov-
ered by the plan, including an assess-
ment of historic and recent trends and/
or any potential threats to those re-
sources.

(ii) An identification of economic, so-
cial, and natural and human environ-
mental resources within the geographic
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area that may be impacted and consid-
ered for mitigation. Examples of these
resources include wetlands, streams,
rivers, stormwater, parklands, cultural
resources, historic resources, farm-
lands, archeological resources, threat-
ened or endangered species, and crit-
ical habitat. This may include the
identification of areas of high con-
servation concern or value, and thus
worthy of avoidance.

(iii) An inventory of existing or
planned environmental resource banks
for the impacted resource categories
such as wetland, stream, stormwater,
habitat, species, and an inventory of
federally, State, or locally approved in-
lieu-of-fee programs.

(iv) An assessment of potential op-
portunities to improve the overall
quality of the identified environmental
resources through strategic mitigation
for impacts of transportation projects,
which may include the prioritization of
parcels or areas for acquisition and/or
potential resource banking sites.

(v) An adoption or development of
standard measures or operating proce-
dures for mitigating certain types of
impacts; establishment of parameters
for determining or calculating appro-
priate mitigation for certain types of
impacts, such as mitigation ratios, or
criteria for determining appropriate
mitigation sites.

(vi) Adaptive management proce-
dures, such as protocols or procedures
that involve monitoring actual impacts
against predicted impacts over time
and adjusting mitigation measures in
response to information gathered
through the monitoring.

(vii) Acknowledgment of specific
statutory or regulatory requirements
that must be satisfied when deter-
mining appropriate mitigation for cer-
tain types of resources.

(b) A State may adopt a pro-
grammatic mitigation plan developed
pursuant to paragraph (a), or developed
pursuant to an alternative process as
provided for in paragraph (f) of this
section through the following process:

(1) Consult with each agency with ju-
risdiction over the environmental re-
sources considered in the pro-
grammatic mitigation plan;

(2) Make available a draft of the pro-
grammatic mitigation plan for review
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and comment by appropriate environ-
mental resource agencies and the pub-
lic;

(3) Consider comments received from
such agencies and the public on the
draft plan; and

(4) Address such comments in the
final programmatic mitigation plan.

(c) A State may integrate a pro-
grammatic mitigation plan with other
plans, including, watershed plans, eco-
system plans, species recovery bplans,
growth management plans, State Wild-
life Action Plans, and land use plans.

(d) If a programmatic mitigation
plan has been adopted pursuant to
paragraph (b), any Federal agency re-
sponsible for environmental reviews,
permits, or approvals for a transpor-
tation project shall give substantial
weight to the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) (NEPA) or
other Federal environmental law.

(e) Nothing in this section limits the
use of programmatic approaches for re-
views under NEPA.

(f) Nothing in this section prohibits
the development, as part of or separate
from the transportation planning proc-
ess, of a programmatic mitigation plan
independent of the framework de-
scribed in paragraph (a) of this section.
Further, nothing in this section pro-
hibits the adoption of a programmatic
mitigation plan in the statewide and
nonmetropolitan transportation plan-
ning process that was developed under
another authority, independent of the
framework described in paragraph (a).

§450.216 Development and content of
the long-range statewide transpor-
tation plan.

(a) The State shall develop a long-
range statewide transportation plan,
with a minimum 20-year forecast pe-
riod at the time of adoption, that pro-
vides for the development and imple-
mentation of the multimodal transpor-
tation system for the State. The long-
range statewide transportation plan
shall consider and include, as applica-
ble, elements and connections between
public transportation, non-motorized
modes, rail, commercial motor vehicle,
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waterway, and aviation facilities, par-
ticularly with respect to intercity
travel.

(b) The long-range statewide trans-
portation plan should include capital,
operations and management strategies,
investments, procedures, and other
measures to ensure the preservation
and most efficient use of the existing
transportation system including con-
sideration of the role that intercity
buses may play in reducing congestion,
pollution, and energy consumption in a
cost-effective manner and strategies
and investments that preserve and en-
hance intercity bus systems, including
systems that are privately owned and
operated. The long-range statewide
transportation plan may consider
projects and strategies that address
areas or corridors where current or
projected congestion threatens the effi-
cient functioning of key elements of
the State’s transportation system.

(c) The long-range statewide trans-
portation plan shall reference, summa-
rize, or contain any applicable short-
range planning studies; strategic plan-
ning and/or policy studies; transpor-
tation needs studies; management sys-
tems reports; emergency relief and dis-
aster preparedness plans; and any
statements of policies, goals, and ob-
jectives on issues (e.g., transportation,
safety, economic development, social
and environmental effects, or energy),
as appropriate, that were relevant to
the development of the Ilong-range
statewide transportation plan.

(d) The long-range statewide trans-
portation plan should integrate the pri-
orities, goals, countermeasures, strate-
gies, or projects contained in the HSIP,
including the SHSP, required under 23
U.S.C. 148, the Public Transportation
Agency Safety Plan required under 49
U.S.C. 5329(d), or an Interim Agency
Safety Plan in accordance with 49 CFR
part 659, as in effect until completion
of the Public Transportation Agency
Safety Plan.

(e) The long-range statewide trans-
portation plan should include a secu-
rity element that incorporates or sum-
marizes the priorities, goals, or
projects set forth in other transit safe-
ty and security planning and review
processes, plans, and programs, as ap-
propriate.
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(f) The statewide transportation plan
shall include:

(1) A description of the performance
measures and performance targets used
in assessing the performance of the
transportation system in accordance
with §450.206(c); and

(2) A system performance report and
subsequent updates evaluating the con-
dition and performance of the transpor-
tation system with respect to the per-
formance targets described in
§450.206(c), including progress achieved
by the MPO(s) in meeting the perform-
ance targets in comparison with sys-
tem performance recorded in previous
reports.

(g) Within each metropolitan area of
the State, the State shall develop the
long-range statewide transportation
plan in cooperation with the affected
MPOs.

(h) For nonmetropolitan areas, the
State shall develop the long-range
statewide transportation plan in co-
operation with affected nonmetropoli-
tan local officials with responsibility
for transportation or, if applicable,
through RTPOs described in §450.210(d)
using the State’s cooperative proc-
ess(es) established under §450.210(b).

(i) For each area of the State under
the jurisdiction of an Indian Tribal
government, the State shall develop
the long-range statewide transpor-
tation plan in consultation with the
Tribal government and the Secretary
of the Interior consistent with
§450.210(c).

(j) The State shall develop the long-
range statewide transportation plan, as
appropriate, in consultation with
State, Tribal, and local agencies re-
sponsible for land use management,
natural resources, environmental pro-
tection, conservation, and historic
preservation. This consultation shall
involve comparison of transportation
plans to State and Tribal conservation
plans or maps, if available, and com-
parison of transportation plans to in-
ventories of natural or historic re-
sources, if available.

(k) A long-range statewide transpor-
tation plan shall include a discussion
of potential environmental mitigation
activities and potential areas to carry
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out these activities, including activi-
ties that may have the greatest poten-
tial to restore and maintain the envi-
ronmental functions affected by the
long-range statewide transportation
plan. The discussion may focus on poli-
cies, programs, or strategies, rather
than at the project level. The State
shall develop the discussion in con-
sultation with applicable Federal,
State, regional, local and Tribal land
management, wildlife, and regulatory
agencies. The State may establish rea-
sonable timeframes for performing this
consultation.

(1) In developing and updating the
long-range statewide transportation
plan, the State shall provide:

(1) To nonmetropolitan local elected
officials, or, if applicable, through
RTPOs described in §450.210(d), an op-
portunity to participate in accordance
with §4560.216(h); and

(2) To individuals, affected public
agencies, representatives of public
transportation employees, public ports,
freight shippers, private providers of
transportation (including intercity bus
operators, employer-based cash-out
program, shuttle program, or telework
program), representatives of users of
public transportation, representatives
of users of pedestrian walkways and bi-
cycle transportation facilities, rep-
resentatives of the disabled, providers
of freight transportation services, and
other interested parties with a reason-
able opportunity to comment on the
proposed long-range statewide trans-
portation plan. In carrying out these
requirements, the State shall use the
public involvement process described
under §450.210(a).

(m) The long-range statewide trans-
portation plan may include a financial
plan that demonstrates how the adopt-
ed long-range statewide transportation
plan can be implemented, indicates re-
sources from public and private sources
that are reasonably expected to be
made available to carry out the plan,
and recommends any additional financ-
ing strategies for needed projects and
programs. In addition, for illustrative
purposes, the financial plan may in-
clude additional projects that the
State would include in the adopted
long-range statewide transportation
plan if additional resources beyond
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those identified in the financial plan
were to become available. The finan-
cial plan may include an assessment of
the appropriateness of innovative fi-
nance techniques (for example, tolling,
pricing, bonding, public-private part-
nerships, or other strategies) as rev-
enue sources.

(n) The State is not required to select
any project from the illustrative list of
additional projects included in the fi-
nancial plan described in paragraph
(m) of this section.

(o) The State shall publish or other-
wise make available the long-range
statewide transportation plan for pub-
lic review, including (to the maximum
extent practicable) in electronically
accessible formats and means, such as
the World Wide Web, as described in
§450.210(a).

(p) The State shall continually evalu-
ate, revise, and periodically update the
long-range statewide transportation
plan, as appropriate, using the proce-
dures in this section for development
and establishment of the long-range
statewide transportation plan.

(q) The State shall provide copies of
any new or amended long-range state-
wide transportation plan documents to
the FHWA and the FTA for informa-
tional purposes.

§450.218 Development and content of
the statewide transportation im-
provement program (STIP).

(a) The State shall develop a state-
wide transportation improvement pro-
gram (STIP) for all areas of the State.
The STIP shall cover a period of no less
than 4 years and shall be updated at
least every 4 years, or more frequently
if the Governor of the State elects a
more frequent update cycle. However,
if the STIP covers more than 4 years,
the FHWA and the FTA will consider
the projects in the additional years as
informational. In case of difficulties
developing a portion of the STIP for a
particular area (e.g., metropolitan
planning area, nonattainment or main-
tenance area, or Indian Tribal lands),
the State may develop a partial STIP
covering the rest of the State.

(b) For each metropolitan area in the
State, the State shall develop the STIP
in cooperation with the MPO(s) des-
ignated for the metropolitan area. The
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State shall include each metropolitan
TIP without change in the STIP, di-
rectly or by reference, after approval of
the TIP by the MPO(s) and the Gov-
ernor. A metropolitan TIP in a non-
attainment or maintenance area is sub-
ject to a FHWA/FTA conformity find-
ing before inclusion in the STIP. In
areas outside a metropolitan planning
area but within an air quality non-
attainment or maintenance area con-
taining any part of a metropolitan
area, projects must be included in the
regional emissions analysis that sup-
ported the conformity determination of
the associated metropolitan TIP before
they are added to the STIP.

(c) For each nonmetropolitan area in
the State, the State shall develop the
STIP in cooperation with affected non-
metropolitan local officials with re-
sponsibility for transportation or, if
applicable, through RTPOs described in
§450.210(d) using the State’s consulta-
tion process(es) established under
§450.210(b).

(d) For each area of the State under
the jurisdiction of an Indian Tribal
government, the STIP shall be devel-
oped in consultation with the Tribal
government and the Secretary of the
Interior.

(e) Tribal Transportation Program,
Federal Lands Transportation Pro-
gram, and Federal Lands Access Pro-
gram TIPs shall be included without
change in the STIP, directly or by ref-
erence, once approved by the FHWA
pursuant to 23 U.S.C. 201(c)(4).

(f) The Governor shall provide all in-
terested parties with a reasonable op-
portunity to comment on the proposed
STIP as required by §450.210(a).

(g) The STIP shall include capital
and non-capital surface transportation
projects (or phases of projects) within
the boundaries of the State proposed
for funding under title 23 U.S.C. and
title 49 U.S.C. Chapter 53 (including
transportation alternatives and associ-
ated transit improvements; Tribal
Transportation Program projects, Fed-
eral Lands Transportation Program
projects, and Federal Lands Access
Program projects; HSIP projects; trails
projects; and accessible pedestrian
walkways and bicycle facilities), ex-
cept the following that may be in-
cluded:
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(1) Safety projects funded under 23
U.S.C. 402 and 49 U.S.C. 31102;

(2) Metropolitan planning projects
funded under 23 U.S.C. 104(d) and 49
U.S.C. 5305(d);

(3) State planning and research
projects funded under 23 U.S.C. 505 and
49 U.S.C. 5305(e);

(4) State planning and research
projects funded with Surface Transpor-
tation Program funds;

(5) Emergency relief projects (except
those involving substantial functional,
locational, or capacity changes);

(6) Research, development, dem-
onstration, and deployment projects
funded under 49 U.S.C. 5312, and tech-
nical assistance and standards develop-
ment projects funded under 49 U.S.C.
5314;

(7) Project management oversight
projects funded under 49 U.S.C. 532T7;
and

(8) State safety oversight programs
funded under 49 U.S.C. 5329.

(h) The STIP shall contain all region-
ally significant projects requiring an
action by the FHWA or the FTA wheth-
er or not the projects are to be funded
with 23 U.S.C. Chapters 1 and 2 or title
49 U.S.C. Chapter 53 funds (e.g., addi-
tion of an interchange to the Interstate
System with State, local, and/or pri-
vate funds, and congressionally des-
ignated projects not funded under title
23 U.S.C. or title 49 U.S.C. Chapter 53).
For informational and conformity pur-
poses, the STIP shall include (if appro-
priate and included in any TIPs) all re-
gionally significant projects proposed
to be funded with Federal funds other
than those administered by the FHWA
or the FTA, as well as all regionally
significant projects to be funded with
non-Federal funds.

(i) The STIP shall include for each
project or phase (e.g., preliminary en-
gineering, environment/NEPA, right-
of-way, design, or construction) the fol-
lowing:

(1) Sufficient descriptive material
(i.e., type of work, termini, and length)
to identify the project or phase;

(2) BEstimated total project cost or a
project cost range, which may extend
beyond the 4 years of the STIP;
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(3) The amount of Federal funds pro-
posed to be obligated during each pro-
gram year. For the first year, this in-
cludes the proposed category of Federal
funds and source(s) of non-Federal
funds. For the second, third, and fourth
years, this includes the likely category
or possible categories of Federal funds
and sources of non-Federal funds; and

(4) Identification of the agencies re-
sponsible for carrying out the project
or phase.

(j) Projects that are not considered
to be of appropriate scale for individual
identification in a given program year
may be grouped by function, work
type, and/or geographic area using the
applicable classifications under 23 CFR
771.117(c) and (d) and/or 40 CFR part 93.
In nonattainment and maintenance
areas, project classifications must be
consistent with the ‘‘exempt project”
classifications contained in the EPA’s
transportation conformity regulations
(40 CFR part 93, subpart A). In addi-
tion, projects proposed for funding
under title 23 U.S.C. Chapter 2 that are
not regionally significant may be
grouped in one line item or identified
individually in the STIP.

(k) Each project or project phase in-
cluded in the STIP shall be consistent
with the long-range statewide trans-
portation plan developed under §450.216
and, in metropolitan planning areas,
consistent with an approved metropoli-
tan transportation plan developed
under §450.324.

(1) The STIP may include a financial
plan that demonstrates how the ap-
proved STIP can be implemented, indi-
cates resources from public and private
sources that are reasonably expected to
be available to carry out the STIP, and
recommends any additional financing
strategies for needed projects and pro-
grams. In addition, for illustrative pur-
poses, the financial plan may include
additional projects that would be in-
cluded in the adopted STIP if reason-
able additional resources beyond those
identified in the financial plan were to
become available. The State is not re-
quired to select any project from the il-
lustrative list for implementation, and
projects on the illustrative list cannot
be advanced to implementation with-
out an action by the FHWA and the
FTA on the STIP. Revenue and cost es-
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timates for the STIP must use an infla-
tion rate to reflect ‘“‘year of expendi-
ture dollars,” based on reasonable fi-
nancial principles and information, de-
veloped cooperatively by the State,
MPOs, and public transportation opera-
tors.

(m) In nonattainment and mainte-
nance areas, projects included in the
first 2 years of the STIP shall be lim-
ited to those for which funds are avail-
able or committed. Financial con-
straint of the STIP shall be dem-
onstrated and maintained by year and
shall include sufficient financial infor-
mation to demonstrate which projects
are to be implemented using current
and/or reasonably available revenues,
while federally supported facilities are
being adequately operated and main-
tained. In the case of proposed funding
sources, strategies for ensuring their
availability shall be identified in the
financial plan consistent with para-
graph (1) of this section. For purposes
of transportation operations and main-
tenance, the STIP shall include finan-
cial information containing system-
level estimates of costs and revenue
sources that are reasonably expected to
be available to adequately operate and
maintain Federal-aid highways (as de-
fined by 23 U.S.C. 101(a)(5)) and public
transportation (as defined by title 49
U.S.C. 5302).

(n) Projects in any of the first 4 years
of the STIP may be advanced in place
of another project in the first 4 years of
the STIP, subject to the project selec-
tion requirements of §450.222. In addi-
tion, subject to FHWA/FTA approval
(see §450.220), the State may revise the
STIP at any time under procedures
agreed to by the State, MPO(s), and
public transportation operators con-
sistent with the STIP development pro-
cedures established in this section, as
well as the procedures for participation
by interested parties (see §450.210(a)).
Changes that affect fiscal constraint
must take place by amendment of the
STIP.

(0) The STIP shall include a project,
or an identified phase of a project, only
if full funding can reasonably be antici-
pated to be available for the project
within the time period contemplated
for completion of the project.
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(p) In cases where the FHWA and the
FTA find a STIP to be fiscally con-
strained, and a revenue source is subse-
quently removed or substantially re-
duced (i.e., by legislative or adminis-
trative actions), the FHWA and the
FTA will not withdraw the original de-
termination of fiscal constraint. How-
ever, in such cases, the FHWA and the
FTA will not act on an updated or
amended STIP that does not reflect the
changed revenue situation.

(q) A STIP shall include, to the max-
imum extent practicable, a discussion
of the anticipated effect of the STIP
toward achieving the performance tar-
gets identified by the State in the
statewide transportation plan or other
State performance-based plan(s), link-
ing investment priorities to those per-
formance targets.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93470, Dec. 20, 2016]

§450.220 Self-certifications, Federal
findings, and Federal approvals.

(a) At least every 4 years, the State
shall submit an updated STIP concur-
rently to the FHWA and the FTA for
joint approval. The State must also
submit STIP amendments to the
FHWA and the FTA for joint approval.
At the time the entire proposed STIP
or STIP amendments are submitted to
the FHWA and the FTA for joint ap-
proval, the State shall certify that the
transportation planning process is
being carried out in accordance with
all applicable requirements of:

(1) 23 U.S.C. 134 and 135, 49 U.S.C. 5303
and 5304, and this part;

(2) Title VI of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000d-1) and
49 CFR part 21;

(3) 49 U.S.C. 5332, prohibiting dis-
crimination on the basis of race, color,
creed, national origin, sex, or age in
employment or business opportunity;

(4) Section 1101(b) of the FAST Act
(Pub. L. 114-357) and 49 CFR part 26 re-
garding the involvement of disadvan-
taged business enterprises in DOT
funded projects;

(5) 23 CFR part 230, regarding imple-
mentation of an equal employment op-
portunity program on Federal and Fed-
eral-aid highway construction con-
tracts;
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(6) The provisions of the Americans
with Disabilities Act of 1990 (42 U.S.C.
12101 et seq.) and 49 CFR parts 27, 37,
and 38;

(7) In States containing nonattain-
ment and maintenance areas, sections
174 and 176(c) and (d) of the Clean Air
Act, as amended (42 U.S.C. 7504, 7506(c)
and (d)) and 40 CFR part 93;

(8) The Older Americans Act, as
amended (42 U.S.C. 6101), prohibiting
discrimination on the basis of age in
programs or activities receiving Fed-
eral financial assistance;

(9) 23 U.S.C. 324, regarding the prohi-
bition of discrimination based on gen-
der; and

(10) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and 49 CFR
part 27 regarding discrimination
against individuals with disabilities.

(b) The FHWA and the FTA shall re-
view the STIP or the amended STIP,
and make a joint finding on the extent
to which the STIP is based on a state-
wide transportation planning process
that meets or substantially meets the
requirements of 23 U.S.C. 134 and 135, 49
U.S.C. 5303 and 5304, and subparts A, B,
and C of this part. Approval of the
STIP by the FHWA and the FTA, in its
entirety or in part, will be based upon
the results of this joint finding.

(1) If the FHWA and the FTA deter-
mine that the STIP or amended STIP
is based on a statewide transportation
planning process that meets or sub-
stantially meets the requirements of 23
U.S.C. 135, 49 U.S.C. 5304, and this part,
the FHWA and the FTA may jointly:

(i) Approve the entire STIP;

(ii) Approve the STIP subject to cer-
tain corrective actions by the State; or

(iii) Under special circumstances, ap-
prove a partial STIP covering only a
portion of the State.

(2) If the FHWA and the FTA jointly
determine and document in the plan-
ning finding that a submitted STIP or
amended STIP does not substantially
meet the requirements of 23 U.S.C. 135,
49 U.S.C. 5304, and this part for any
identified categories of projects, the
FHWA and the FTA will not approve
the STIP.

(c) The approval period for a new or
amended STIP shall not exceed 4 years.
If a State demonstrates, in writing,
that extenuating circumstances will
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delay the submittal of a new or amend-
ed STIP past its update deadline, the
FHWA and the FTA will consider and
take appropriate action on a request to
extend the approval beyond 4 years for
all or part of the STIP for a period not
to exceed 180 calendar days. In these
cases, priority consideration will be
given to projects and strategies involv-
ing the operation and management of
the multimodal transportation system.
Where the request involves projects in
a metropolitan planning area(s), the af-
fected MPO(s) must concur in the re-
quest. If the delay was due to the de-
velopment and approval of a metropoli-
tan TIP(s), the affected MPO(s) must
provide supporting information, in
writing, for the request.

(d) Where necessary in order to main-
tain or establish highway and transit
operations, the FHWA and the FTA
may approve operating assistance for
specific projects or programs, even
though the projects or programs may
not be included in an approved STIP.

§450.222 Project selection from the
STIP.

(a) Except as provided in §450.218(g)
and §450.220(d), only projects in a
FHWA/FTA approved STIP are eligible
for funds administered by the FHWA or
the FTA.

(b) In metropolitan planning areas,
transportation projects proposed for
funds administered by the FHWA or
the FTA shall be selected from the ap-
proved STIP in accordance with project
selection procedures provided in
§450.332.

(¢c) In nonmetropolitan areas, with
the exclusion of specific projects as de-
scribed in this section, the State shall
select projects from the approved STIP
in cooperation with the affected non-
metropolitan local officials, or if appli-
cable, through RTPOs described in
§450.210(e). The State shall select
transportation projects undertaken on
the NHS, under the Bridge and Inter-
state Maintenance programs in title 23
U.S.C. and under sections 5310 and 5311
of title 49 U.S.C. Chapter 53 from the
approved STIP in consultation with
the affected nonmetropolitan local offi-
cials with responsibility for transpor-
tation.
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(d) Tribal Transportation Program,
Federal Lands Transportation Pro-
gram, and Federal Lands Access Pro-
gram projects shall be selected from
the approved STIP in accordance with
the procedures developed pursuant to
23 U.S.C. 201, 202, 203, and 204.

(e) The projects in the first year of an
approved STIP shall constitute an
‘“‘agreed to’’ list of projects for subse-
quent scheduling and implementation.
No further action under paragraphs (b)
through (d) of this section is required
for the implementing agency to pro-
ceed with these projects. If Federal
funds available are significantly less
than the authorized amounts, or where
there is significant shifting of projects
among years, §450.332(a) provides for a
revised list of ‘‘agreed to” projects to
be developed upon the request of the
State, MPO, or public transportation
operator(s). If an implementing agency
wishes to proceed with a project in the
second, third, or fourth year of the
STIP, the procedures in paragraphs (b)
through (d) of this section or expedited
procedures that provide for the ad-
vancement of projects from the second,
third, or fourth years of the STIP may
be used, if agreed to by all parties in-
volved in the selection process.

§450.224 Applicability of NEPA to
statewide transportation plans and
programs.

Any decision by the Secretary con-
cerning a long-range statewide trans-
portation plan or STIP developed
through the processes provided for in 23
U.S.C. 135, 49 U.S.C. 5304, and this sub-
part shall not be considered to be a
Federal action subject to review under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.).

§450.226 Phase-in of new
ments.

(a) Prior to May 27, 2018, a State may
adopt a long-range statewide transpor-
tation plan that has been developed
using the SAFETEA-LU requirements
or the provisions and requirements of
this part. On or after May 27, 2018, a
State may only adopt a long-range
statewide transportation plan that it
has developed according to the provi-
sions and requirements of this part.

require-
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(b) Prior to May 27, 2018 (2 years after
the publication date of this rule),
FHWA/FTA may approve a STIP up-
date or amendment that has been de-
veloped using the SAFETEA-LU re-
quirements or the provisions and re-
quirements of this part. On or after
May 27, 2018, FHWA/FTA may only ap-
prove a STIP update or amendment
that a State has developed according to
the provisions and requirements of this
part, regardless of when the State de-
veloped the STIP.

(c) On and after May 27, 2018 (2 years
after the publication date of this rule),
the FHWA and the FTA will take ac-
tion on an updated or amended STIP
developed under the provisions of this
part, even if the State has not yet
adopted a new long-range statewide
transportation plan under the provi-
sions of this part, as long as the under-
lying transportation planning process
is consistent with the requirements in
the MAP-21.

(d) On or after May 27, 2018, a State
may make an administrative modifica-
tion to a STIP that conforms to either
the SAFETEA-LU requirements or to
the provisions and requirements of this
part.

(e) Two years from the effective date
of each rule establishing performance
measures under 23 U.S.C. 150(c), 49
U.S.C. 5326, or 49 U.S.C. 5329, FHWA/
FTA will only approve an updated or
amended STIP that is based on a state-
wide transportation planning process
that meets the performance-based
planning requirements in this part and
in such a rule.

(f) Prior to 2 years from the effective
date of each rule establishing perform-
ance measures under 23 U.S.C. 150(c), 49
U.S.C. 5326, or 49 U.S.C. 5329, a State
may adopt a long-range statewide
transportation plan that it has devel-
oped using the SAFETEA-LU require-
ments or the performance-based provi-
sions and requirements of this part and
in such a rule. Two years on or after
the effective date of each rule estab-
lishing performance measures under 23
U.S.C. 150(c), 49 U.S.C. 5326, or 49 U.S.C.
5329, a State may only adopt a long-
range statewide transportation plan
that it has developed according to the
performance-based provisions and re-
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quirements of this part and in such a
rule.

(g) With respect to requirements
added in §450.208(a)(1) on January 19,
2017: On and after the date 2 years after
the date that the U.S. Census Bureau
releases its notice of Qualifying Urban
Areas following the 2020 census, the
State(s), the MPO(s) and the operators
of public transportation must comply
with the new requirements, including
the requirement for a current metro-
politan planning agreement that iden-
tifies coordination strategies that sup-
port cooperative decision-making and
the resolution of disagreements.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93470, Dec. 20, 2016]

Subpart C—Metropolitan Transpor-
tation Planning and Program-
ming

§450.300 Purpose.

The purposes of this subpart are to
implement the provisions of 23 U.S.C.
134, 23 U.S.C. 150, and 49 U.S.C. 5303, as
amended, which:

(a) Set forth the national policy that
the MPO designated for each UZA is to
carry out a continuing, cooperative,
and comprehensive performance-based
multimodal transportation planning
process for its MPA, including the de-
velopment of a metropolitan transpor-
tation plan and a TIP, that encourages
and promotes the safe and efficient de-
velopment, management, and oper-
ation of surface transportation systems
to serve the mobility needs of people
and freight (including accessible pedes-
trian walkways, bicycle transportation
facilities, and intermodal facilities
that support intercity transportation,
including intercity buses and intercity
bus facilities and commuter vanpool
providers) and foster economic growth
and development, and takes into con-
sideration resiliency needs, while mini-
mizing transportation-related fuel con-
sumption and air pollution; and

(b) Encourage continued development
and improvement of metropolitan
transportation planning processes
guided by the planning factors set
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forth in 23 U.S.C. 134(h) and 49 U.S.C.
5303(h).

[81 FR 34135, May 27, 2016, as amended at 81
FR 93470, Dec. 20, 2016]

§450.302 Applicability.

The provisions of this subpart are ap-
plicable to organizations and entities
responsible for the transportation plan-
ning and programming processes in
metropolitan planning areas.

§450.304 Definitions.

Except as otherwise provided in sub-
part A of this part, terms defined in 23
U.S.C. 101(a) and 49 U.S.C. 5302 are used
in this subpart as so defined.

§450.306 Scope of the metropolitan
transportation planning process.

(a) To accomplish the objectives in
§450.300 and §450.306(b), metropolitan
planning organizations designated
under §450.310, in cooperation with the
State and public transportation opera-
tors, shall develop long-range transpor-
tation plans and TIPs through a per-
formance-driven, outcome-based ap-
proach to planning for metropolitan
areas of the State.

(b) The metropolitan transportation
planning process shall be continuous,
cooperative, and comprehensive, and
provide for consideration and imple-
mentation of projects, strategies, and
services that will address the following
factors:

(1) Support the economic vitality of
the metropolitan area, especially by
enabling global competitiveness, pro-
ductivity, and efficiency;

(2) Increase the safety of the trans-
portation system for motorized and
non-motorized users;

(3) Increase the security of the trans-
portation system for motorized and
non-motorized users;

(4) Increase accessibility and mobil-
ity of people and freight;

(5) Protect and enhance the environ-
ment, promote energy conservation,
improve the quality of life, and pro-
mote consistency between transpor-
tation improvements and State and
local planned growth and economic de-
velopment patterns;

(6) Enhance the integration and
connectivity of the transportation sys-
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tem, across and between modes, for
people and freight;

(7T) Promote efficient system manage-
ment and operation;

(8) Emphasize the preservation of the
existing transportation system;

(9) Improve the resiliency and reli-
ability of the transportation system
and reduce or mitigate stormwater im-
pacts of surface transportation; and

(10) Enhance travel and tourism.

(c) Consideration of the planning fac-
tors in paragraph (b) of this section
shall be reflected, as appropriate, in
the metropolitan transportation plan-
ning process. The degree of consider-
ation and analysis of the factors should
be based on the scale and complexity of
many issues, including transportation
system development, land use, employ-
ment, economic development, human
and natural environment (including
Section 4(f) properties as defined in 23
CFR 774.17), and housing and commu-
nity development.

(d) Performance-based approach. (1)
The metropolitan transportation plan-
ning process shall provide for the es-
tablishment and use of a performance-
based approach to transportation deci-
sionmaking to support the national
goals described in 23 U.S.C. 150(b) and
the general purposes described in 49
U.S.C. 5301(c).

(2) Establishment of performance targets
by metropolitan planning organizations.
(i) Each metropolitan planning organi-
zation shall establish performance tar-
gets that address the performance
measures or standards established
under 23 CFR part 490 (where applica-
ble), 49 U.S.C. 5326(c), and 49 U.S.C.
5329(d) to use in tracking progress to-
ward attainment of critical outcomes
for the region of the metropolitan plan-
ning organization.

(ii) The selection of targets that ad-
dress performance measures described
in 23 U.S.C. 150(c) shall be in accord-
ance with the appropriate target set-
ting framework established at 23 CFR
part 490, and shall be coordinated with
the relevant State(s) to ensure consist-
ency, to the maximum extent prac-
ticable.

(iii) The selection of performance
targets that address performance meas-
ures described in 49 U.S.C. 5326(c) and
49 U.S.C. 5329(d) shall be coordinated,
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to the maximum extent practicable,
with public transportation providers to
ensure consistency with the perform-
ance targets that public transportation
providers establish under 49 TU.S.C.
5326(c) and 49 U.S.C. 5329(d).

(3) BEach MPO shall establish the per-
formance targets under paragraph
(d)(2) of this section not later than 180
days after the date on which the rel-
evant State or provider of public trans-
portation establishes the performance
targets.

(4) An MPO shall integrate in the
metropolitan transportation planning
process, directly or by reference, the
goals, objectives, performance meas-
ures, and targets described in other
State transportation plans and trans-
portation processes, as well as any
plans developed under 49 U.S.C. chapter
53 by providers of public transpor-
tation, required as part of a perform-
ance-based program including:

(i) The State asset management plan
for the NHS, as defined in 23 U.S.C.
119(e) and the Transit Asset Manage-
ment Plan, as discussed in 49 U.S.C.
5326;

(ii) Applicable portions of the HSIP,
including the SHSP, as specified in 23
U.S.C. 148;

(iii) The Public Transportation Agen-
cy Safety Plan in 49 U.S.C. 5329(d);

(iv) Other safety and security plan-
ning and review processes, plans, and
programs, as appropriate;

(v) The Congestion Mitigation and
Air Quality Improvement Program per-
formance plan in 23 U.S.C. 149(1), as ap-
plicable;

(vi) Appropriate (metropolitan) por-
tions of the State Freight Plan (MAP-
21 section 1118);

(vii) The congestion management
process, as defined in 23 CFR 450.322, if
applicable; and

(viii) Other State transportation
plans and transportation processes re-
quired as part of a performance-based
program.

(5) In MPAs in which multiple MPOs
have been designated, the MPOs shall
jointly establish, for the MPA, the per-
formance targets that address perform-
ance measures or standards established
under 23 CFR part 490 (where applica-
ble), 49 U.S.C. 5326(c) and 49 U.S.C.
5329(d).

§450.308

(e) The failure to consider any factor
specified in paragraph (b) or (d) of this
section shall not be reviewable by any
court under title 23 U.S.C., 49 U.S.C.
Chapter 53, subchapter II of title 5,
U.S.C. Chapter 5, or title 5 U.S.C. Chap-
ter 7 in any matter affecting a metro-
politan transportation plan, TIP, a
project or strategy, or the certification
of a metropolitan transportation plan-
ning process.

(f) An MPO shall carry out the met-
ropolitan transportation planning
process in coordination with the state-
wide transportation planning process
required by 23 U.S.C. 135 and 49 U.S.C.
5304.

(g) The metropolitan transportation
planning process shall (to the max-
imum extent practicable) be consistent
with the development of applicable re-
gional intelligent transportation sys-
tems (ITS) architectures, as defined in
23 CFR part 940.

(h) Preparation of the coordinated
public transit-human services trans-
portation plan, as required by 49 U.S.C.
5310, should be coordinated and con-
sistent with the metropolitan transpor-
tation planning process.

(i) In an UZA not designated as a
TMA that is an air quality attainment
area, the MPO(s) may propose and sub-
mit to the FHWA and the FTA for ap-
proval a procedure for developing an
abbreviated metropolitan transpor-
tation plan and TIP. In developing pro-
posed simplified planning procedures,
consideration shall be given to whether
the abbreviated metropolitan transpor-
tation plan and TIP will achieve the
purposes of 23 U.S.C. 134, 49 U.S.C. 5303,
and this part, taking into account the
complexity of the transportation prob-
lems in the area. The MPO(s) shall de-
velop simplified procedures in coopera-
tion with the State(s) and public trans-
portation operator(s).

[81 FR 34135, May 27, 2016, as amended at 81
FR 93470, Dec. 20, 2016]

§450.308 Funding for transportation
planning and wunified planning
work programs.

(a) Funds provided under 23 U.S.C.
104(d), 49 U.S.C. 5305(d), and 49 U.S.C.
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5307, are available to MPOs to accom-
plish activities described in this sub-
part. At the State’s option, funds pro-
vided under 23 U.S.C. 104(b)(2) and 23
U.S.C. 505 may also be provided to
MPOs for metropolitan transportation
planning. At the option of the State
and operators of public transportation,
funds provided under 49 U.S.C. 5305(e)
may also be provided to MPOs for ac-
tivities that support metropolitan
transportation planning. In addition,
an MPO serving an urbanized area with
a population over 200,000, as designated
by the Bureau of the Census, may at its
discretion use funds sub-allocated
under 23 U.S.C. 133(d)(4) for metropoli-
tan transportation planning activities.

(b) An MPO shall document metro-
politan transportation planning activi-
ties performed with funds provided
under title 23 U.S.C. and title 49 U.S.C.
Chapter 53 in a unified planning work
program (UPWP) or simplified state-
ment of work in accordance with the
provisions of this section and 23 CFR
part 420.

(c) Except as provided in paragraph
(d) of this section, each MPO, in co-
operation with the State(s) and public
transportation operator(s), shall de-
velop a UPWP that includes a discus-
sion of the planning priorities facing
the MPA. The UPWP shall identify
work proposed for the next 1- or 2-year
period by major activity and task (in-
cluding activities that address the
planning factors in §450.306(b)), in suffi-
cient detail to indicate who (e.g., MPO,
State, public transportation operator,
local government, or consultant) will
perform the work, the schedule for
completing the work, the resulting
products, the proposed funding by ac-
tivity/task, and a summary of the total
amounts and sources of Federal and
matching funds.

(d) With the prior approval of the
State and the FHWA and the FTA, an
MPO in an area not designated as a
TMA may prepare a simplified state-
ment of work, in cooperation with the
State(s) and the public transportation
operator(s), in lieu of a UPWP. A sim-
plified statement of work shall include
a description of the major activities to
be performed during the next 1- or 2-
year period, who (e.g., State, MPO,
public transportation operator, local
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government, or consultant) will per-
form the work, the resulting products,
and a summary of the total amounts
and sources of Federal and matching
funds. If a simplified statement of work
is used, it may be submitted as part of
the State’s planning work program, in
accordance with 23 CFR part 420.

(e) Arrangements may be made with
the FHWA and the FTA to combine the
UPWP or simplified statement of work
with the work program(s) for other
Federal planning funds.

(f) Administrative requirements for
UPWPs and simplified statements of
work are contained in 23 CFR part 420
and FTA Circular C8100, as amended
(Program Guidance for Metropolitan
Planning and State Planning and Re-
search Program Grants).

§450.310 Metropolitan planning orga-
nization designation and redesigna-
tion.

(a) To carry out the metropolitan
transportation planning process under
this subpart, an MPO shall be des-
ignated for each urbanized area with a
population of more than 50,000 individ-
uals (as determined by the Bureau of
the Census).

(b) MPO designation shall be made by
agreement between the Governor and
units of general purpose local govern-
ment that together represent at least
75 percent of the affected population
(including the largest incorporated
city, based on population, as named by
the Bureau of the Census) or in accord-
ance with procedures established by ap-
plicable State or local law.

(c) The FHWA and the FTA shall
identify as a TMA each urbanized area
with a population of over 200,000 indi-
viduals, as defined by the Bureau of the
Census. The FHWA and the FTA shall
also designate any urbanized area as a
TMA on the request of the Governor
and the MPO designated for that area.

(d) TMA structure:

(1) Not later than October 1, 2014,
each metropolitan planning organiza-
tion that serves a designated TMA
shall consist of:

(i) Local elected officials;

(ii) Officials of public agencies that
administer or operate major modes of
transportation in the metropolitan
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area, including representation by pro-
viders of public transportation; and

(iii) Appropriate State officials.

(2) An MPO may be restructured to
meet the requirements of this para-
graph (d) without undertaking a redes-
ignation.

(3) Representation. (i) Designation or
selection of officials or representatives
under paragraph (d)(1) of this section
shall be determined by the MPO ac-
cording to the bylaws or enabling stat-
ute of the organization.

(i1) Subject to the bylaws or enabling
statute of the MPO, a representative of
a provider of public transportation
may also serve as a representative of a
local municipality.

(iii) An official described in para-
graph (d)(1)(ii) shall have responsibil-
ities, actions, duties, voting rights, and
any other authority commensurate
with other officials described in para-
graph (d)(1) of this section.

(4) Nothing in this section shall be
construed to interfere with the author-
ity, under any State law in effect on
December 18, 1991, of a public agency
with multimodal transportation re-
sponsibilities—

(i) To develop the plans and TIPs for
adoption by an MPO; and

(ii) To develop long-range capital
plans, coordinate transit services and
projects, and carry out other activities
pursuant to State law.

(e) Except as provided in this para-
graph, only one MPO shall be des-
ignated for each MPA. More than one
MPO may be designated to serve an
MPA only if the Governor(s) and the
existing MPO(s), if applicable, deter-
mine that the size and complexity of
the MPA make designation of more
than one MPO in the MPA appropriate.
In those cases where the Governor(s)
and existing MPO(s) determine that
the size and complexity of the MPA do
make it appropriate that two or more
MPOs serve within the same MPA, the
Governor and affected MPOs by agree-
ment shall jointly establish or adjust
the boundaries for each MPO within
the MPA, and the MPOs shall establish
official, written agreements that clear-
ly identify areas of coordination, the
division of transportation planning re-
sponsibilities within the MPA among
and between the MPOs, and procedures

§450.310

for joint decisionmaking and the reso-
lution of disagreements. If multiple
MPOs were designated in a single MPA
prior to this rule or in multiple MPAs
that merged into a single MPA fol-
lowing a Decennial Census by the Bu-
reau of the Census, and the Governor(s)
and the existing MPOs determine that
the size and complexity do not make
the designation of more than one MPO
in the MPA appropriate, then those
MPOs must merge together in accord-
ance with the redesignation procedures
in this section.

(f) Nothing in this subpart shall be
deemed to prohibit an MPO from using
the staff resources of other agencies,
non-profit organizations, or contrac-
tors to carry out selected elements of
the metropolitan transportation plan-
ning process.

(g) An MPO designation shall remain
in effect until an official redesignation
has been made in accordance with this
section.

(h) An existing MPO may be redesig-
nated only by agreement between the
Governor and units of general purpose
local government that together rep-
resent at least 75 percent of the exist-
ing metropolitan planning area popu-
lation (including the largest incor-
porated city, based on population, as
named by the Bureau of the Census).

(i) For the purposes of redesignation,
units of general purpose local govern-
ment may be defined as elected offi-
cials from each unit of general purpose
local government located within the
metropolitan planning area served by
the existing MPO.

(j) Redesignation of an MPO (in ac-
cordance with the provisions of this
section) is required whenever the exist-
ing MPO proposes to make:

(1) A substantial change in the pro-
portion of voting members on the ex-
isting MPO representing the largest in-
corporated city, other units of general
purpose local government served by the
MPO, and the State(s); or

(2) A substantial change in the deci-
sionmaking authority or responsibility
of the MPO, or in decisionmaking pro-
cedures established under MPO by-
laws.

(k) Redesignation of an MPO serving
a multistate metropolitan planning
area requires agreement between the
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Governors of each State served by the
existing MPO and units of general pur-
pose local government that together
represent at least 75 percent of the ex-
isting metropolitan planning area pop-
ulation (including the largest incor-
porated city, based on population, as
named by the Bureau of the Census).

(1) The following changes to an MPO
do not require a redesignation (as long
as they do not trigger a substantial
change as described in paragraph (j) of
this section):

(1) The identification of a new urban-
ized area (as determined by the Bureau
of the Census) within an existing met-
ropolitan planning area;

(2) Adding members to the MPO that
represent new units of general purpose
local government resulting from ex-
pansion of the metropolitan planning
area;

(3) Adding members to satisfy the
specific membership requirements de-
scribed in paragraph (d) of this section
for an MPO that serves a TMA; or

(4) Periodic rotation of members rep-
resenting units of general-purpose
local government, as established under
MPO by-laws.

(m) Each Governor with responsi-
bility for a portion of a multistate
metropolitan area and the appropriate
MPOs shall, to the extent practicable,
provide coordinated transportation
planning for the entire metropolitan
area. The consent of Congress is grant-
ed to any two or more States to:

(1) Enter into agreements or com-
pacts, not in conflict with any law of
the United States, for cooperative ef-
forts and mutual assistance in support
of activities authorized under 23 U.S.C.
134 and 49 U.S.C. 5303 as the activities
pertain to interstate areas and local-
ities within the States; and

(2) Establish such agencies, joint or
otherwise, as the States may deter-
mine desirable for making the agree-
ments and compacts effective.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93470, Dec. 20, 2016]

§450.312 Metropolitan Planning Area
boundaries.

(a) At a minimum, the boundaries of
an MPA shall encompass the entire ex-
isting UZA (as defined by the Bureau of
the Census) plus the contiguous area
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expected to become urbanized within a
20-year forecast period for the metro-
politan transportation plan.

(1) Subject to this minimum require-
ment, the boundaries of an MPA shall
be determined through an agreement
between the MPO and the Governor.

(2) If two or more MPAs otherwise in-
clude the same non-urbanized area that
is expected to become urbanized within
a 20-year forecast period for the trans-
portation plan, the Governor and the
relevant MPOs are required to agree on
the final boundaries of the MPA or
MPAs such that the boundaries of the
MPAs do not overlap. In such situa-
tions, the Governor and MPOs are en-
couraged, but not required, to combine
the MPAs into a single MPA. Merger
into a single MPA also require the
MPOs to merge in accordance with the
redesignation procedures described in
§450.310(h), unless the Governor and
MPO(s) determine that the size and
complexity of the MPA make multiple
MPOs appropriate, as described in
§450.310(e).

(3) The MPA boundaries may be fur-
ther expanded to encompass the entire
metropolitan statistical area or com-
bined statistical area, as defined by the
Office of Management and Budget.

(b) The boundaries for an MPA that
includes an UZA designated as a non-
attainment area for ozone or carbon
monoxide under the Clean Air Act (42
U.S.C. 7401 et seq.) after August 10, 2005,
may be established to coincide with the
designated boundaries of the ozone and/
or carbon monoxide nonattainment
area, in accordance with this section
and the requirements in §450.310(b).

(c) An MPA boundary may encom-
pass more than one UZA, but each UZA
must be included in its entirety.

(d) MPA boundaries may be estab-
lished to coincide with the geography
of regional economic development and
growth forecasting areas.

(e) Identification of new UZAs within
an existing MPA by the Bureau of the
Census shall not require redesignation
of the existing MPO.

(f) In multistate metropolitan areas,
the Governors with responsibility for a
portion of the multistate metropolitan
area, the appropriate MPO(s), and the
public transportation operator(s) are
strongly encouraged to coordinate
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transportation planning for the entire
multistate metropolitan area. States
involved in such multistate transpor-
tation planning may:

(1) Enter into agreements or com-
pacts, not in conflict with any law of
the United States, for cooperative ef-
forts and mutual assistance in support
of activities authorized under this sec-
tion as the activities pertain to inter-
state areas and localities within the
States; and

(2) Establish such agencies, joint or
otherwise, as the States may deter-
mine desirable for making the agree-
ments and compacts effective.

(g) The MPA boundaries shall not
overlap with each other.

(h) Subject to paragraph (i) of this
section, where the Governor(s) and
MPO(s) have determined that the size
and complexity of the MPA make it ap-
propriate to have more than one MPO
designated for an MPA, the MPOs with-
in the same MPA shall, at a minimum:

(1) Establish written agreements that
clearly identify coordination processes,
the division of transportation planning
responsibilities among and between the
MPOs, and procedures for joint deci-
sionmaking and the resolution of dis-
agreements;

(2) Through a joint decisionmaking
process, develop a single TIP and a sin-
gle metropolitan transportation plan
for the entire MPA as required under
§§450.324(c) and 450.326(a); and

(3) Establish the boundaries for each
MPO within the MPA, by agreement
among all affected MPOs and the Gov-
ernor(s).

(i) Upon written request from all
MPOs in an MPA and the Governor(s)
of each State in the MPA, the Sec-
retary may approve an exception to the
requirements for a single metropolitan
transportation plan, a single TIP, and
jointly-established targets if the re-
quest satisfies the following require-
ments.

(1) The written request must include
documentation showing compliance
with the requirements in paragraph
(h)(2) of this section is not feasible for
reasons beyond the reasonable control
of the Governor(s) and MPOs, such as
clear and convincing evidence that

(i) The MPOs cannot meet paragraph
(h)(2) requirements because of the ex-
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traordinary size of the MPA, the large
number of MPOs or State/local govern-
mental jurisdictions required to par-
ticipate, and/or because of Clean Air
Act planning requirements; or

(ii) Complying with paragraph (h)(2)
requirements would produce adverse
results that contravene the effective
regional planning purposes of para-
graph (h)(2).

(2) The request must include docu-
mentation demonstrating that:

(i) The MPOs already use coordinated
planning procedures that result in con-
sistent plans, TIPs, performance tar-
gets, and air quality conformity anal-
yses and other planning products that
effectively address regional transpor-
tation and air quality issues;

(ii) The MPOs have jointly adopted a
formal written agreement with ade-
quate procedures for coordination
among the MPOs to achieve the effec-
tive regional planning purposes of
paragraph (h)(2) of this section; and

(iii) Coordination and decision-
making during at least the two most
recent STIP update cycles that pro-
duced results consistent with the effec-
tive planning purposes of paragraph
(h)(2) of this section.

(3) Based on the documentation pro-
vided with the request, the Secretary
will determine whether to approve an
exception to the requirements of para-
graph (h)(2) of this section. If the Sec-
retary determines that the request
does not meet the requirements estab-
lished under this paragraph, the Sec-
retary will send the MPOs and Gov-
ernor(s) a written notice of the denial
of the exception, including a descrip-
tion of the deficiencies. The Gov-
ernor(s) and MPOs shall have 90 days
from receipt of the notice to address
the deficiencies identified in the notice
and submit supplemental information
addressing the identified deficiencies
to the Secretary for review and a final
determination. The Secretary may ex-
tend the 90-day period to cure defi-
ciencies upon request.

(4) An approved exception is perma-
nent. When FHWA and FTA do certifi-
cation reviews and make planning find-
ings, FHWA and FTA will evaluate
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whether the MPOs covered by the ex-
ception are sustaining effective coordi-
nation processes that meet the require-
ments in paragraphs (i)(2)(i) and (ii) of
this section.

(j) The Governor(s) and MPO(s) (in
cooperation with the State and public
transportation operator(s)) shall re-
view the MPA boundaries after each
Census to determine if existing MPA
boundaries meet the minimum statu-
tory requirements for new and updated
UZA(s), and the Governor(s) and MPOs
shall adjust them as necessary in order
to encompass the entire existing
UZA(s) plus the contiguous area ex-
pected to become urbanized within the
20-year forecast period of the metro-
politan transportation plan. If after a
Census, two previously separate UZAs
are defined as a single UZA, not later
than 2 years after the release of the
U.S. Bureau of the Census notice of the
Qualifying Urban Areas for a decennial
census, the Governor(s) and MPO(s)
shall redetermine the affected MPAs as
a single MPA that includes the entire
new UZA plus the contiguous area ex-
pected to become urbanized within the
20-year forecast period of the metro-
politan transportation plan. As appro-
priate, additional adjustments should
be made to reflect the most com-
prehensive boundary to foster an effec-
tive planning process that ensures
connectivity between modes, improves
access to modal systems, and promotes
efficient overall transportation invest-
ment strategies. If more than one MPO
is designated for UZAs that are merged
following a Decennial Census by the
Bureau of the Census, the Governor(s)
and the MPOs shall comply with the
MPA boundary and MPO boundaries
agreement provisions in §§450.310 and
450.312, and the Governor(s) and MPOs
shall determine whether the size and
complexity of the MPA make it appro-
priate for there to be more than one
MPO designated within the MPA. If the
size and complexity of the MPA do not
make it appropriate to have multiple
MPOs, the MPOs shall merge, in ac-
cordance with the redesignation proce-
dures in §450.310(h). If the size and com-
plexity do warrant the designation of
multiple MPOs within the MPA, the
MPOs shall comply with the require-
ments for jointly established perform-
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ance targets, and a single metropolitan
transportation plan and TIP for the en-
tire MPA, before the next metropolitan
transportation plan update that occurs
on or after 2 years after the release of
the Qualifying Urban Areas for the De-
cennial Census by the Bureau of the
Census.

(k) The Governor and MPOs are en-
couraged to consider merging multiple
MPASs into a single MPA when:

(1) Two or more UZAs are adjacent to
each other;

(2) Two or more UZAs are expected to
expand and become adjacent within a
20-year forecast period for the trans-
portation plan; or

(3) Two or more neighboring MPAs
otherwise both include the same non-
UZA that is expected to become urban-
ized within a 20-year forecast period for
the metropolitan transportation plan.

(1) Following MPA boundary approval
by the MPO(s) and the Governor, the
MPA boundary descriptions shall be
provided for informational purposes to
the FHWA and the FTA. The MPA
boundary descriptions shall be sub-
mitted either as a geo-spatial database
or described in sufficient detail to en-
able the boundaries to be accurately
delineated on a map.

[81 FR 93470, Dec. 20, 2016]

§450.314 Metropolitan planning agree-
ments.

(a) The MPO(s), the State(s), and the
providers of public transportation shall
cooperatively determine their mutual
responsibilities in carrying out the
metropolitan transportation planning
process. These responsibilities shall be
clearly identified in written agree-
ments among the MPO(s), the State(s),
and the providers of public transpor-
tation serving the MPA. To the extent
possible, a single agreement among all
responsible parties should be devel-
oped. The written agreement(s) shall
include specific provisions for the de-
velopment of financial plans that sup-
port the metropolitan transportation
plan (see §450.324) and the metropolitan
TIP (see §450.326), and development of
the annual listing of obligated projects
(see §450.334).

(b) The MPO(s), the State(s), and the
providers of public transportation
should periodically review and update
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the agreement, as appropriate, to re-
flect effective changes.

(c) If the MPA does not include the
entire nonattainment or maintenance
area, there shall be a written agree-
ment among the State department of
transportation, State air quality agen-
cy, affected local agencies, and the
MPO(s) describing the process for coop-
erative planning and analysis of all
projects outside the MPA within the
nonattainment or maintenance area.
The agreement must also indicate how
the total transportation-related emis-
sions for the nonattainment or mainte-
nance area, including areas outside the
MPA, will be treated for the purposes
of determining conformity in accord-
ance with the EPA’s transportation
conformity regulations (40 CFR part 93,
subpart A). The agreement shall ad-
dress policy mechanisms for resolving
conflicts concerning transportation re-
lated emissions that may arise between
the MPA and the portion of the non-
attainment or maintenance area out-
side the MPA.

(d) In nonattainment or maintenance
areas, if the MPO is not the designated
agency for air quality planning under
section 174 of the Clean Air Act (42
U.S.C. 7504), there shall be a written
agreement between the MPO and the
designated air quality planning agency
describing their respective roles and
responsibilities for air quality related
transportation planning.

(e) If more than one MPO has been
designated to serve an MPA, there
shall be a written agreement among
the MPOs, the State(s), and the public
transportation operator(s) describing
how the metropolitan transportation
planning processes will be coordinated
to assure the development of a single
metropolitan transportation plan and
TIP for the MPA. In cases in which a
transportation investment extends
across the boundaries of more than one
MPA, the MPOs shall coordinate to as-
sure the development of consistent
metropolitan transportation plans and
TIPs with respect to that transpor-
tation improvement. If any part of the
UZA is a nonattainment or mainte-
nance area, the agreement also shall
include State and local air quality
agencies. If more than one MPO has
been designated to serve an MPA, the
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metropolitan transportation planning
processes for affected MPOs must re-
flect coordinated data collection, anal-
ysis, and planning assumptions across
the MPA. Coordination of data collec-
tion, analysis, and planning assump-
tions is also strongly encouraged for
neighboring MPOs that are not within
the same MPA. Coordination efforts
and outcomes shall be documented in
subsequent transmittals of the UPWP
and other planning products, including
the metropolitan transportation plan
and TIP, to the State(s), the FHWA,
and the FTA.

(f) Where the boundaries of the MPA
extend across two or more States, the
Governors with responsibility for a
portion of the multistate MPA, the ap-
propriate MPO(s), and the public trans-
portation operator(s) shall coordinate
transportation planning for the entire
multistate MPA, including jointly de-
veloping planning products for the

MPA. States involved in such
multistate transportation planning
may:

(1) Enter into agreements or com-
pacts, not in conflict with any law of
the United States, for cooperative ef-
forts and mutual assistance in support
of activities authorized under this sec-
tion as the activities pertain to inter-
state areas and localities within the
States; and

(2) Establish such agencies, joint or
otherwise, as the States may deter-
mine desirable for making the agree-
ments and compacts effective.

(g) If an MPA includes a UZA that
has been designated as a TMA in addi-
tion to an UZA that is not designated
as a TMA, the non-TMA UZA shall not
be treated as a TMA. However, if more
than one MPO serves the MPA, a writ-
ten agreement shall be established be-
tween the MPOs within the MPA
boundaries, which clearly identifies the
roles and responsibilities of each MPO
in meeting specific TMA requirements
(e.g., congestion management process,
Surface Transportation Program funds
suballocated to the UZA over 200,000
population, and project selection).

(h) The MPO(s), State(s), and the pro-
viders of public transportation shall
jointly agree upon and develop specific
written provisions for cooperatively
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developing and sharing information re-
lated to transportation performance
data, the selection of performance tar-
gets, the reporting of performance tar-
gets, the reporting of performance to
be used in tracking progress toward at-
tainment of critical outcomes for the
region of the MPO (see §450.306(d)), and
the collection of data for the State
asset management plans for the NHS
for each of the following cir-
cumstances: When one MPO serves an
UZA, when more than one MPO serves
an UZA, and when an MPA includes an
UZA that has been designated as a
TMA as well as a UZA that is not a
TMA. These provisions shall be docu-
mented either as part of the metropoli-
tan planning agreements required
under paragraphs (a), (e), and (g) of this
section, or documented it in some
other means outside of the metropoli-
tan planning agreements as determined
cooperatively by the MPO(s), State(s),
and providers of public transportation.

[81 FR 93472, Dec. 20, 2016]

§450.316 Interested parties, participa-
tion, and consultation.

(a) The MPO shall develop and use a
documented participation plan that de-
fines a process for providing individ-
uals, affected public agencies, rep-
resentatives of public transportation
employees, public ports, freight ship-
pers, providers of freight transpor-
tation services, private providers of
transportation (including intercity bus
operators, employer-based commuting
programs, such as carpool program,
vanpool program, transit benefit pro-
gram, parking cash-out program, shut-
tle program, or telework program), rep-
resentatives of users of public trans-
portation, representatives of users of
pedestrian walkways and bicycle trans-
portation facilities, representatives of
the disabled, and other interested par-
ties with reasonable opportunities to
be involved in the metropolitan trans-
portation planning process.

(1) The MPO shall develop the par-
ticipation plan in consultation with all
interested parties and shall, at a min-
imum, describe explicit procedures,
strategies, and desired outcomes for:

(i) Providing adequate public notice
of public participation activities and
time for public review and comment at
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key decision points, including a reason-
able opportunity to comment on the
proposed metropolitan transportation
plan and the TIP;

(ii) Providing timely notice and rea-
sonable access to information about
transportation issues and processes;

(iii) Employing visualization tech-
niques to describe metropolitan trans-
portation plans and TIPs;

(iv) Making public information (tech-
nical information and meeting notices)
available in electronically accessible
formats and means, such as the World
Wide Web;

(v) Holding any public meetings at
convenient and accessible locations
and times;

(vi) Demonstrating explicit consider-
ation and response to public input re-
ceived during the development of the
metropolitan transportation plan and
the TIP;

(vii) Seeking out and considering the
needs of those traditionally under-
served by existing transportation sys-
tems, such as low-income and minority
households, who may face challenges
accessing employment and other serv-
ices;

(viii) Providing an additional oppor-
tunity for public comment, if the final
metropolitan transportation plan or
TIP differs significantly from the
version that was made available for
public comment by the MPO and raises
new material issues that interested
parties could not reasonably have fore-
seen from the public involvement ef-
forts;

(ix) Coordinating with the statewide
transportation planning public involve-
ment and consultation processes under
subpart B of this part; and

(x) Periodically reviewing the effec-
tiveness of the procedures and strate-
gies contained in the participation plan
to ensure a full and open participation
process.

(2) When significant written and oral
comments are received on the draft
metropolitan transportation plan and
TIP (including the financial plans) as a
result of the participation process in
this section or the interagency con-
sultation process required under the
EPA transportation conformity regula-
tions (40 CFR part 93, subpart A), a
summary, analysis, and report on the

130



Federal Highway Administration, DOT

disposition of comments shall be made
as part of the final metropolitan trans-
portation plan and TIP.

(3) A minimum public comment pe-
riod of 45 calendar days shall be pro-
vided before the initial or revised par-
ticipation plan is adopted by the MPO.
Copies of the approved participation
plan shall be provided to the FHWA
and the FTA for informational pur-
poses and shall be posted on the World
Wide Web, to the maximum extent
practicable.

(b) In developing metropolitan trans-
portation plans and TIPs, the MPO
should consult with agencies and offi-
cials responsible for other planning ac-
tivities within the MPA that are af-
fected by transportation (including
State and local planned growth, eco-
nomic development, tourism, natural
disaster risk reduction, environmental
protection, airport operations, or
freight movements) or coordinate its
planning process (to the maximum ex-
tent practicable) with such planning
activities. In addition, the MPO(s)
shall develop the metropolitan trans-
portation plans and TIPs with due con-
sideration of other related planning ac-
tivities within the metropolitan area,
and the process shall provide for the
design and delivery of transportation
services within the area that are pro-
vided by:

(1) Recipients of assistance under
title 49 U.S.C. Chapter 53;

(2) Governmental agencies and non-
profit organizations (including rep-
resentatives of the agencies and orga-
nizations) that receive Federal assist-
ance from a source other than the U.S.
Department of Transportation to pro-
vide non-emergency transportation
services; and

(3) Recipients of assistance under 23
U.S.C. 201-204.

(c) When the MPA includes Indian
Tribal lands, the MPO(s) shall appro-
priately involve the Indian Tribal gov-
ernment(s) in the development of the
metropolitan transportation plan and
the TIP.

(d) When the MPA includes Federal
public lands, the MPO(s) shall appro-
priately involve the Federal land man-
agement agencies in the development
of the metropolitan transportation
plan and the TIP.
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(e) MPOs shall, to the extent prac-
ticable, develop a documented proc-
ess(es) that outlines roles, responsibil-
ities, and key decision points for con-
sulting with other governments and
agencies, as defined in paragraphs (b),
(c), and (d) of this section, which may
be included in the agreement(s) devel-
oped under §450.314.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.318 Transportation planning
studies and project development.

(a) Pursuant to section 1308 of the
Transportation Equity Act for the 21st
Century, TEA-21 (Pub. L. 105-178), an
MPO(s), State(s), or public transpor-
tation operator(s) may undertake a
multimodal, systems-level corridor or
subarea planning study as part of the
metropolitan transportation planning
process. To the extent practicable, de-
velopment of these transportation
planning studies shall involve con-
sultation with, or joint efforts among,
the MPO(s), State(s), and/or public
transportation operator(s). The results
or decisions of these transportation
planning studies may be used as part of
the overall project development proc-
ess consistent with the National Envi-
ronmental Policy Act (NEPA) of 1969
(42 U.S.C. 4321 et seq.) and associated
implementing regulations (23 CFR part
771 and 40 CFR parts 1500-1508). Specifi-
cally, these corridor or subarea studies
may result in producing any of the fol-
lowing for a proposed transportation
project:

(1) Purpose and need or goals and ob-
jective statement(s);

(2) General travel corridor and/or
general mode(s) definition (e.g., high-
way, transit, or a highway/transit com-
bination);

(3) Preliminary screening of alter-
natives and elimination of unreason-
able alternatives;

(4) Basic description of the environ-
mental setting; and/or

(5) Preliminary identification of en-
vironmental impacts and environ-
mental mitigation.

(b) Publicly available documents or
other source material produced by, or
in support of, the transportation plan-
ning process described in this subpart
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may be incorporated directly or by ref-
erence into subsequent NEPA docu-
ments, in accordance with 40 CFR
1502.21, if:

(1) The NEPA lead agencies agree
that such incorporation will aid in es-
tablishing or evaluating the purpose
and need for the Federal action, rea-
sonable alternatives, cumulative or
other impacts on the human and nat-
ural environment, or mitigation of
these impacts; and

(2) The systems-level, corridor, or
subarea planning study is conducted
with:

(i) Involvement of interested State,
local, Tribal, and Federal agencies;

(ii) Public review;

(iii) Reasonable opportunity to com-
ment during the metropolitan trans-
portation planning process and devel-
opment of the corridor or subarea plan-
ning study;

(iv) Documentation of relevant deci-
sions in a form that is identifiable and
available for review during the NEPA
scoping process and can be appended to
or referenced in the NEPA document;
and

(v) The review of the FHWA and the
FTA, as appropriate.

(c) By agreement of the NEPA lead
agencies, the above integration may be
accomplished through tiering (as de-
scribed in 40 CFR 1502.20), incor-
porating the subarea or corridor plan-
ning study into the draft Environ-
mental Impact Statement (EIS) or En-
vironmental Assessment, or other
means that the NEPA lead agencies
deem appropriate.

(d) Additional information to further
explain the linkages between the trans-
portation planning and project devel-
opment/NEPA processes is contained in
Appendix A to this part, including an
explanation that it is non-binding guid-
ance material. The guidance in Appen-
dix A applies only to paragraphs (a)-(c)
in this section.

(e) In addition to the process for in-
corporation directly or by reference
outlined in paragraph (b) of this sec-
tion, an additional authority for inte-
grating planning products into the en-
vironmental review process exists in 23
U.S.C. 168. As provided in 23 U.S.C.
168(f):
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(1) The statutory authority in 23
U.S.C. 168 shall not be construed to
limit in any way the continued use of
processes established under other parts
of this section or under an authority
established outside of this part, and
the use of one of the processes in this
section does not preclude the subse-
quent use of another process in this
section or an authority outside of this
part.

(2) The statute does not restrict the
initiation of the environmental review
process during planning.

§450.320 Development of
grammatic mitigation plans.

pro-

(a) An MPO may utilize the optional
framework in this section to develop
programmatic mitigation plans as part
of the metropolitan transportation
planning process to address the poten-
tial environmental impacts of future
transportation projects. The MPO, in
consultation with the FHWA and/or the
FTA and with the agency or agencies
with jurisdiction and special expertise
over the resources being addressed in
the plan, will determine:

(1) Scope. (i) An MPO may develop a
programmatic mitigation plan on a
local, regional, ecosystem, watershed,
statewide or similar scale.

(ii) The plan may encompass mul-
tiple environmental resources within a
defined geographic area(s) or may focus
on a specific type(s) of resource(s) such
as aquatic resources, parkland, or wild-
life habitat.

(iii) The plan may address or consider
impacts from all projects in a defined
geographic area(s) or may focus on a
specific type(s) of project(s).

(2) Contents. The programmatic miti-
gation plan may include:

(i) An assessment of the existing con-
dition of natural and human environ-
mental resources within the area cov-
ered by the plan, including an assess-
ment of historic and recent trends and/
or any potential threats to those re-
sources.

(ii) An identification of economic, so-
cial, and natural and human environ-
mental resources within the geographic
area that may be impacted and consid-
ered for mitigation. Examples of these
resources include wetlands, streams,
rivers, stormwater, parklands, cultural
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resources, historic resources, farm-
lands, archeological resources, threat-
ened or endangered species, and crit-
ical habitat. This may include the
identification of areas of high con-
servation concern or value and thus
worthy of avoidance.

(iii) An inventory of existing or
planned environmental resource banks
for the impacted resource categories
such as wetland, stream, stormwater,
habitat, species, and an inventory of
federally, State, or locally approved in-
lieu-of-fee programs.

(iv) An assessment of potential op-
portunities to improve the overall
quality of the identified environmental
resources through strategic mitigation
for impacts of transportation projects
which may include the prioritization of
parcels or areas for acquisition and/or
potential resource banking sites.

(v) An adoption or development of
standard measures or operating proce-
dures for mitigating certain types of
impacts; establishment of parameters
for determining or calculating appro-
priate mitigation for certain types of
impacts, such as mitigation ratios, or
criteria for determining appropriate
mitigation sites.

(vi) Adaptive management proce-
dures, such as protocols or procedures
that involve monitoring actual impacts
against predicted impacts over time
and adjusting mitigation measures in
response to information gathered
through the monitoring.

(vii) Acknowledgement of specific
statutory or regulatory requirements
that must be satisfied when deter-
mining appropriate mitigation for cer-
tain types of resources.

(b) A MPO may adopt a pro-
grammatic mitigation plan developed
pursuant to paragraph (a), or developed
pursuant to an alternative process as
provided for in paragraph (f) of this
section through the following process:

(1) Consult with each agency with ju-
risdiction over the environmental re-
sources considered in the pro-
grammatic mitigation plan;

(2) Make available a draft of the pro-
grammatic mitigation plan for review
and comment by appropriate environ-
mental resource agencies and the pub-
lic;
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(3) Consider comments received from
such agencies and the public on the
draft plan; and

(4) Address such comments in the
final programmatic mitigation plan.

(c) A programmatic mitigation plan
may be integrated with other plans, in-
cluding watershed plans, ecosystem
plans, species recovery plans, growth
management plans, State Wildlife Ac-
tion Plans, and land use plans.

(d) If a programmatic mitigation
plan has been adopted pursuant to
paragraph (b), any Federal agency re-
sponsible for environmental reviews,
permits, or approvals for a transpor-
tation project shall give substantial
weight to the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) (NEPA) or
other Federal environmental law.

(e) Nothing in this section limits the
use of programmatic approaches for re-
views under NEPA.

(f) Nothing in this section prohibits
the development, as part of or separate
from the transportation planning proc-
ess, of a programmatic mitigation plan
independent of the framework de-
scribed in paragraph (a) of this section.
Further, nothing in this section pro-
hibits the adoption of a programmatic
mitigation plan in the metropolitan
planning process that was developed
under another authority, independent
of the framework described in para-
graph (a).

§450.322 Congestion management
process in transportation manage-
ment areas.

(a) The transportation planning proc-
ess in a TMA shall address congestion
management through a process that
provides for safe and effective inte-
grated management and operation of
the multimodal transportation system,
based on a cooperatively developed and
implemented metropolitan-wide strat-
egy, of new and existing transportation
facilities eligible for funding under
title 23 U.S.C. and title 49 U.S.C. Chap-
ter 53 through the use of travel demand
reduction (including intercity bus oper-
ators, employer-based commuting pro-
grams such as a carpool program, van-
pool program, transit benefit program,
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parking cash-out program, shuttle pro-
gram, or telework program), job access
projects, and operational management
strategies.

(b) The development of a congestion
management process should result in
multimodal system performance meas-
ures and strategies that can be re-
flected in the metropolitan transpor-
tation plan and the TIP.

(c) The level of system performance
deemed acceptable by State and local
transportation officials may vary by
type of transportation facility, geo-
graphic location (metropolitan area or
subarea), and/or time of day. In addi-
tion, consideration should be given to
strategies that manage demand, reduce
single occupant vehicle (SOV) travel,
improve transportation system man-
agement and operations, and improve
efficient service integration within and
across modes, including highway, tran-
sit, passenger and freight rail oper-
ations, and non-motorized transport.
Where the addition of general purpose
lanes is determined to be an appro-
priate congestion management strat-
egy, explicit consideration is to be
given to the incorporation of appro-
priate features into the SOV project to
facilitate future demand management
strategies and operational improve-
ments that will maintain the func-
tional integrity and safety of those
lanes.

(d) The congestion management proc-
ess shall be developed, established, and
implemented as part of the metropoli-
tan transportation planning process
that includes coordination with trans-
portation system management and op-
erations activities. The congestion
management process shall include:

(1) Methods to monitor and evaluate
the performance of the multimodal
transportation system, identify the un-
derlying causes of recurring and non-
recurring congestion, identify and
evaluate alternative strategies, provide
information supporting the implemen-
tation of actions, and evaluate the ef-
fectiveness of implemented actions;

(2) Definition of congestion manage-
ment objectives and appropriate per-
formance measures to assess the extent
of congestion and support the evalua-
tion of the effectiveness of congestion
reduction and mobility enhancement
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strategies for the movement of people
and goods. Since levels of acceptable
system performance may vary among
local communities, performance meas-
ures should be tailored to the specific
needs of the area and established coop-
eratively by the State(s), affected
MPOC(s), and local officials in consulta-
tion with the operators of major modes
of transportation in the coverage area,
including providers of public transpor-
tation;

(3) Establishment of a coordinated
program for data collection and system
performance monitoring to define the
extent and duration of congestion, to
contribute in determining the causes of
congestion, and evaluate the efficiency
and effectiveness of implemented ac-
tions. To the extent possible, this data
collection program should be coordi-
nated with existing data sources (in-
cluding archived operational/ITS data)
and coordinated with operations man-
agers in the metropolitan area;

(4) Identification and evaluation of
the anticipated performance and ex-
pected benefits of appropriate conges-
tion management strategies that will
contribute to the more effective use
and improved safety of existing and fu-
ture transportation systems based on
the established performance measures.
The following categories of strategies,
or combinations of strategies, are some
examples of what should be appro-
priately considered for each area:

(i) Demand management measures,

including growth management, and
congestion pricing;
(ii) Traffic operational improve-

ments;

(iii) Public transportation improve-
ments;

(iv) ITS technologies as related to
the regional ITS architecture; and

(v) Where necessary, additional sys-
tem capacity.

(5) Identification of an implementa-
tion schedule, implementation respon-
sibilities, and possible funding sources
for each strategy (or combination of
strategies) proposed for implementa-
tion; and

(6) Implementation of a process for
periodic assessment of the effective-
ness of implemented strategies, in
terms of the area’s established per-
formance measures. The results of this
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evaluation shall be provided to deci-
sion makers and the public to provide
guidance on selection of effective strat-
egies for future implementation.

(e) In a TMA designated as non-
attainment area for ozone or carbon
monoxide pursuant to the Clean Air
Act, Federal funds may not be pro-
grammed for any project that will re-
sult in a significant increase in the car-
rying capacity for SOVs (i.e., a new
general purpose highway on a new loca-
tion or adding general purpose lanes,
with the exception of safety improve-
ments or the elimination of bottle-
necks), unless the project is addressed
through a congestion management
process meeting the requirements of
this section.

(f) In TMASs designated as nonattain-
ment for ozone or carbon monoxide,
the congestion management process
shall provide an appropriate analysis of
reasonable (including multimodal)
travel demand reduction and oper-
ational management strategies for the
corridor in which a project that will re-
sult in a significant increase in capac-
ity for SOVs (as described in paragraph
(d) of this section) is proposed to be ad-
vanced with Federal funds. If the anal-
ysis demonstrates that travel demand
reduction and operational management
strategies cannot fully satisfy the need
for additional capacity in the corridor
and additional SOV capacity is war-
ranted, then the congestion manage-
ment process shall identify all reason-
able strategies to manage the SOV fa-
cility safely and effectively (or to fa-
cilitate its management in the future).
Other travel demand reduction and
operational management strategies ap-
propriate for the corridor, but not ap-
propriate for incorporation into the
SOV facility itself, shall also be identi-
fied through the congestion manage-
ment process. All identified reasonable
travel demand reduction and oper-
ational management strategies shall be
incorporated into the SOV project or
committed to by the State and MPO
for implementation.

(g) State laws, rules, or regulations
pertaining to congestion management
systems or programs may constitute
the congestion management process, if
the FHWA and the FTA find that the
State laws, rules, or regulations are
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consistent with, and fulfill the intent
of, the purposes of 23 U.S.C. 134 and 49
U.S.C. 5303.

(h) Congestion management plan. A
MPO serving a TMA may develop a
plan that includes projects and strate-
gies that will be considered in the TIP
of such MPO.

(1) Such plan shall:

(i) Develop regional goals to reduce
vehicle miles traveled during peak
commuting hours and improve trans-
portation connections between areas
with high job concentration and areas
with high concentrations of low-in-
come households;

(ii) Identify existing public transpor-
tation services, employer based com-
muter programs, and other existing
transportation services that support
access to jobs in the region; and

(iii) Identify proposed projects and
programs to reduce congestion and in-
crease job access opportunities.

(2) In developing the congestion man-
agement plan, an MPO shall consult
with employers, private and nonprofit
providers of public transportation,
transportation management organiza-
tions, and organizations that provide
job access reverse commute projects or
job-related services to low-income indi-
viduals.

§450.324 Development and content of
the metropolitan transportation
plan.

(a) The metropolitan transportation
planning process shall include the de-
velopment of a transportation plan ad-
dressing no less than a 20-year plan-
ning horizon as of the effective date. In
formulating the transportation plan,
the MPO(s) shall consider factors de-
scribed in §450.306 as the factors relate
to a minimum 20-year forecast period.
In nonattainment and maintenance
areas, the effective date of the trans-
portation plan shall be the date of a
conformity determination issued by
the FHWA and the FTA. In attainment
areas, the effective date of the trans-
portation plan shall be its date of adop-
tion by the MPO(s).

(b) The transportation plan shall in-
clude both long-range and short-range
strategies/actions that provide for the
development of an integrated
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multimodal transportation system (in-
cluding accessible pedestrian walkways
and bicycle transportation facilities)
to facilitate the safe and efficient
movement of people and goods in ad-
dressing current and future transpor-
tation demand.

(c) If more than one MPO has been
designated to serve an MPA, those
MPOs within the MPA shall:

(1) Jointly develop a single metro-
politan transportation plan for the
MPA; and

(2) Jointly establish, for the MPA,
the performance targets that address
the performance measures described in
23 CFR part 490 (where applicable), 49
U.S.C. 5326(c) and 49 U.S.C. 5329(d).

(d) The MPO(s) shall review and up-
date the transportation plan at least
every 4 years in air quality nonattain-
ment and maintenance areas and at
least every b years in attainment areas
to confirm the transportation plan’s
validity and consistency with current
and forecasted transportation and land
use conditions and trends and to ex-
tend the forecast period to at least a
20-year planning horizon. In addition,
the MPO(s) may revise the transpor-
tation plan at any time using the pro-
cedures in this section without a re-
quirement to extend the horizon year.
The MPOC(s) shall approve the transpor-
tation plan (and any revisions) and
submit it for information purposes to
the Governor. Copies of any updated or
revised transportation plans must be
provided to the FHWA and the FTA.

(e) In metropolitan areas that are in
nonattainment for ozone or carbon
monoxide, the MPO(s) shall coordinate
the development of the metropolitan
transportation plan with the process
for developing transportation control
measures (TCMs) in a State Implemen-
tation Plan (SIP).

(f) The MPO(s), the State(s), and the
public transportation operator(s) shall
validate data used in preparing other
existing modal plans for providing
input to the transportation plan. In up-
dating the transportation plan, the
MPO(s) shall base the update on the
latest available estimates and assump-
tions for population, land use, travel,
employment, congestion, and economic
activity. The MPO(s) shall approve
transportation plan contents and sup-
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porting analyses produced by a trans-
portation plan update.

(g) The metropolitan transportation
plan shall, at a minimum, include:

(1) The current and projected trans-
portation demand of persons and goods
in the metropolitan planning area over
the period of the transportation plan;

(2) Existing and proposed transpor-
tation facilities (including major road-
ways, public transportation facilities,
intercity bus facilities, multimodal
and intermodal facilities, non-
motorized transportation facilities
(e.g., pedestrian walkways and bicycle
facilities), and intermodal connectors)
that should function as an integrated
metropolitan transportation system,
giving emphasis to those facilities that
serve important national and regional
transportation functions over the pe-
riod of the transportation plan.

(3) A description of the performance
measures and performance targets used
in assessing the performance of the
transportation system in accordance
with §450.306(d).

(4) A system performance report and
subsequent updates evaluating the con-
dition and performance of the transpor-
tation system with respect to the per-
formance targets described in
§450.306(d), including—

(i) Progress achieved by the metro-
politan planning organization in meet-
ing the performance targets in com-
parison with system performance re-
corded in previous reports, including
baseline data; and

(ii) For metropolitan planning orga-
nizations that voluntarily elect to de-
velop multiple scenarios, an analysis of
how the preferred scenario has im-
proved the conditions and performance
of the transportation system and how
changes in local policies and invest-
ments have impacted the costs nec-
essary to achieve the identified per-
formance targets.

(5) Operational and management
strategies to improve the performance
of existing transportation facilities to
relieve vehicular congestion and maxi-
mize the safety and mobility of people
and goods;

(6) Consideration of the results of the
congestion management process in
TMAs that meet the requirements of
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this subpart, including the identifica-
tion of SOV projects that result from a
congestion management process in
TMAs that are nonattainment for
ozone or carbon monoxide.

(7) Assessment of capital investment
and other strategies to preserve the ex-
isting and projected future metropoli-
tan transportation infrastructure, pro-
vide for multimodal capacity increases
based on regional priorities and needs,
and reduce the vulnerability of the ex-
isting transportation infrastructure to
natural disasters. The metropolitan
transportation plan may consider
projects and strategies that address
areas or corridors where current or
projected congestion threatens the effi-
cient functioning of key elements of
the metropolitan area’s transportation
system.

(8) Transportation and transit en-
hancement activities, including consid-
eration of the role that intercity buses
may play in reducing congestion, pollu-
tion, and energy consumption in a
cost-effective manner and strategies
and investments that preserve and en-
hance intercity bus systems, including
systems that are privately owned and
operated, and including transportation
alternatives, as defined in 23 U.S.C.
101(a), and associated transit improve-
ments, as described in 49 U.S.C. 5302(a),
as appropriate;

(9) Design concept and design scope
descriptions of all existing and pro-
posed transportation facilities in suffi-
cient detail, regardless of funding
source, in nonattainment and mainte-
nance areas for conformity determina-
tions under the EPA’s transportation
conformity regulations (40 CFR part 93,
subpart A). In all areas (regardless of
air quality designation), all proposed
improvements shall be described in suf-
ficient detail to develop cost estimates;

(10) A discussion of types of potential
environmental mitigation activities
and potential areas to carry out these
activities, including activities that
may have the greatest potential to re-
store and maintain the environmental
functions affected by the metropolitan
transportation plan. The discussion
may focus on policies, programs, or
strategies, rather than at the project
level. The MPO(s) shall develop the dis-
cussion in consultation with applicable
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Federal, State, and Tribal land man-
agement, wildlife, and regulatory agen-
cies. The MPO(s) may establish reason-
able timeframes for performing this
consultation;

(11) A financial plan that dem-
onstrates how the adopted transpor-
tation plan can be implemented.

(i) For purposes of transportation
system operations and maintenance,
the financial plan shall contain sys-
tem-level estimates of costs and rev-
enue sources that are reasonably ex-
pected to be available to adequately
operate and maintain the Federal-aid
highways (as defined by 23 TU.S.C.
101(a)(b)) and public transportation (as
defined by title 49 U.S.C. Chapter 53).

(ii) For the purpose of developing the
metropolitan transportation plan, the
MPO(s), public transportation oper-
ator(s), and State shall cooperatively
develop estimates of funds that will be
available to support metropolitan
transportation plan implementation,
as required under §450.314(a). All nec-
essary financial resources from public
and private sources that are reasonably
expected to be made available to carry
out the transportation plan shall be
identified.

(iii) The financial plan shall include
recommendations on any additional fi-
nancing strategies to fund projects and
programs included in the metropolitan
transportation plan. In the case of new
funding sources, strategies for ensuring
their availability shall be identified.
The financial plan may include an as-
sessment of the appropriateness of in-
novative finance techniques (for exam-
ple, tolling, pricing, bonding, public
private partnerships, or other strate-
gies) as revenue sources for projects in
the plan.

(iv) In developing the financial plan,
the MPO(s) shall take into account all
projects and strategies proposed for
funding under title 23 U.S.C., title 49
U.S.C. Chapter 53 or with other Federal
funds; State assistance; local sources;
and private participation. Revenue and
cost estimates that support the metro-
politan transportation plan must use
an inflation rate(s) to reflect ‘‘year of
expenditure dollars,” based on reason-
able financial principles and informa-
tion, developed cooperatively by the
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MPO(s), State(s), and public transpor-
tation operator(s).

(v) For the outer years of the metro-
politan transportation plan (i.e., be-
yond the first 10 years), the financial
plan may reflect aggregate cost ranges/
cost bands, as long as the future fund-
ing source(s) is reasonably expected to
be available to support the projected
cost ranges/cost bands.

(vi) For nonattainment and mainte-
nance areas, the financial plan shall
address the specific financial strategies
required to ensure the implementation
of TCMs in the applicable SIP.

(vii) For illustrative purposes, the fi-
nancial plan may include additional
projects that would be included in the
adopted transportation plan if addi-
tional resources beyond those identi-
fied in the financial plan were to be-
come available.

(viii) In cases that the FHWA and the
FTA find a metropolitan transpor-
tation plan to be fiscally constrained
and a revenue source is subsequently
removed or substantially reduced (i.e.,
by legislative or administrative ac-
tions), the FHWA and the FTA will not
withdraw the original determination of
fiscal constraint; however, in such
cases, the FHWA and the FTA will not
act on an updated or amended metro-
politan transportation plan that does
not reflect the changed revenue situa-
tion.

(12) Pedestrian walkway and bicycle
transportation facilities in accordance
with 23 U.S.C. 217(g).

(h) The MPO(s) shall consult, as ap-
propriate, with State and local agen-
cies responsible for land use manage-
ment, natural resources, environ-
mental protection, conservation, and
historic preservation concerning the
development of the transportation
plan. The consultation shall involve, as
appropriate:

(1) Comparison of transportation
plans with State conservation plans or
maps, if available; or

(2) Comparison of transportation
plans to inventories of natural or his-
toric resources, if available.

(i) The metropolitan transportation
plan should integrate the priorities,
goals, countermeasures, strategies, or
projects for the metropolitan planning
area contained in the HSIP, including
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the SHSP required under 23 U.S.C. 148,
the Public Transportation Agency
Safety Plan required under 49 U.S.C.
5329(d), or an Interim Agency Safety
Plan in accordance with 49 CFR part
659, as in effect until completion of the
Public Transportation Agency Safety
Plan, and may incorporate or reference
applicable emergency relief and dis-
aster preparedness plans and strategies
and policies that support homeland se-
curity, as appropriate, to safeguard the
personal security of all motorized and
non-motorized users.

(j) An MPO may, while fitting the
needs and complexity of its commu-
nity, voluntarily elect to develop mul-
tiple scenarios for consideration as
part of the development of the metro-
politan transportation plan.

(1) An MPO that chooses to develop
multiple scenarios under this para-
graph (i) is encouraged to consider:

(i) Potential regional investment
strategies for the planning horizon;

(ii) Assumed distribution of popu-
lation and employment;

(iii) A scenario that, to the maximum
extent practicable, maintains baseline
conditions for the performance areas
identified in §450.306(d) and measures
established under 23 CFR part 490;

(iv) A scenario that improves the
baseline conditions for as many of the
performance measures identified in
§450.306(d) as possible;

(v) Revenue constrained scenarios
based on the total revenues expected to
be available over the forecast period of
the plan; and

(vi) Hstimated costs and potential
revenues available to support each sce-
nario.

(2) In addition to the performance
areas identified in 23 U.S.C. 150(c), 49
U.S.C. 5326(c), and 5329(d), and the
measures established under 23 CFR
part 490, MPOs may evaluate scenarios
developed under this paragraph using
locally developed measures.

(k) The MPO(s) shall provide individ-
uals, affected public agencies, rep-
resentatives of public transportation
employees, public ports, freight ship-
pers, providers of freight transpor-
tation services, private providers of
transportation (including intercity bus
operators, employer-based commuting
programs, such as carpool program,
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vanpool program, transit benefit pro-
gram, parking cashout program, shut-
tle program, or telework program), rep-
resentatives of users of public trans-
portation, representatives of users of
pedestrian walkways and bicycle trans-
portation facilities, representatives of
the disabled, and other interested par-
ties with a reasonable opportunity to
comment on the transportation plan
using the participation plan developed
under §450.316(a).

(1) The MPO(s) shall publish or other-
wise make readily available the metro-
politan transportation plan for public
review, including (to the maximum ex-
tent practicable) in electronically ac-
cessible formats and means, such as
the World Wide Web.

(m) A State or MPO is not required
to select any project from the illus-
trative list of additional projects in-
cluded in the financial plan under para-
graph (f)(11) of this section.

(n) In nonattainment and mainte-
nance areas for transportation-related
pollutants, the MPO(s), as well as the
FHWA and the FTA, must make a con-
formity determination on any updated
or amended transportation plan in ac-
cordance with the Clean Air Act and
the EPA transportation conformity
regulations (40 CFR part 93, subpart A).
A 12-month conformity lapse grace pe-
riod will be implemented when an area
misses an applicable deadline, in ac-
cordance with the Clean Air Act and
the transportation conformity regula-
tions (40 CFR part 93, subpart A). At
the end of this 12-month grace period,
the existing conformity determination
will lapse. During a conformity lapse,
MPOs can prepare an interim metro-
politan transportation plan as a basis
for advancing projects that are eligible
to proceed under a conformity lapse.
An interim metropolitan transpor-
tation plan consisting of eligible
projects from, or consistent with, the
most recent conforming transportation
plan and TIP may proceed immediately
without revisiting the requirements of
this section, subject to interagency
consultation defined in 40 CFR part 93,
subpart A. An interim metropolitan
transportation plan containing eligible
projects that are not from, or con-
sistent with, the most recent con-
forming transportation plan and TIP
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must meet all the requirements of this
section.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.326 Development and content of
the transportation improvement
program (TIP).

(a) The MPO, in cooperation with the
State(s) and any affected public trans-
portation operator(s), shall develop a
TIP for the MPA. If more than one
MPO has been designated to serve an
MPA, those MPOs within the MPA
shall jointly develop a single TIP for
the MPA. The TIP shall reflect the in-
vestment priorities established in the
current metropolitan transportation
plan and shall cover a period of no less
than 4 years, be updated at least every
4 years, and be approved by the MPO(s)
and the Governor(s). However, if the
TIP covers more than 4 years, the
FHWA and the FTA will consider the
projects in the additional years as in-
formational. The MPO(s) may update
the TIP more frequently, but the cycle
for updating the TIP must be compat-
ible with the STIP development and
approval process. The TIP expires when
the FHWA/FTA approval of the STIP
expires. Copies of any updated or re-
vised TIPs must be provided to the
FHWA and the FTA. In nonattainment
and maintenance areas subject to
transportation conformity require-
ments, the FHWA and the FTA, as well
as the MPO(s), must make a con-
formity determination on any updated
or amended TIP, in accordance with
the Clean Air Act requirements and the
EPA’s transportation conformity regu-
lations (40 CFR part 93, subpart A).

(b) The MPO(s) shall provide all in-
terested parties with a reasonable op-
portunity to comment on the proposed
TIP as required by §450.316(a). In addi-
tion, in nonattainment area TMASs, the
MPOC(s) shall provide at least one for-
mal public meeting during the TIP de-
velopment process, which should be ad-
dressed through the participation plan
described in §450.316(a). In addition, the
MPO(s) shall publish or otherwise
make readily available the TIP for
public review, including (to the max-
imum extent practicable) in electroni-
cally accessible formats and means,
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such as the World Wide Web, as de-
scribed in §450.316(a).
(c) The TIP shall be designed such

that once implemented, it makes
progress toward achieving the perform-
ance targets established under

§450.306(d).

(d) The TIP shall include, to the max-
imum extent practicable, a description
of the anticipated effect of the TIP to-
ward achieving the performance tar-
gets identified in the metropolitan
transportation plan, linking invest-
ment priorities to those performance
targets.

(e) The TIP shall include capital and
non-capital surface transportation
projects (or phases of projects) within
the boundaries of the metropolitan
planning area proposed for funding
under 23 U.S.C. and 49 U.S.C. Chapter 53
(including transportation alternatives;
associated transit improvements; Trib-
al Transportation Program, Federal
Lands Transportation Program, and
Federal Lands Access Program
projects; HSIP projects; trails projects;
accessible pedestrian walkways; and bi-
cycle facilities), except the following
that may be included:

(1) Safety projects funded under 23
U.S.C. 402 and 49 U.S.C. 31102;

(2) Metropolitan planning projects
funded under 23 U.S.C. 104(d), and 49
U.S.C. 5305(d);

(3) State planning and research
projects funded under 23 U.S.C. 505 and
49 U.S.C. 5305(e);

(4) At the discretion of the State and
MPO, metropolitan planning projects
funded with Surface Transportation
Program funds;

(5) Emergency relief projects (except
those involving substantial functional,
locational, or capacity changes);

(6) National planning and research
projects funded under 49 U.S.C. 5314;
and

(7) Project management oversight
projects funded under 49 U.S.C. 5327.

(f) The TIP shall contain all region-
ally significant projects requiring an
action by the FHWA or the FTA wheth-
er or not the projects are to be funded
under title 23 U.S.C. Chapters 1 and 2 or
title 49 U.S.C. Chapter 53 (e.g., addition
of an interchange to the Interstate
System with State, local, and/or pri-
vate funds and congressionally des-

23 CFR Ch. | (4-1-17 Edition)

ignated projects not funded under 23
U.S.C. or 49 U.S.C. Chapter 53). For
public information and conformity pur-
poses, the TIP shall include all region-
ally significant projects proposed to be
funded with Federal funds other than
those administered by the FHWA or
the FTA, as well as all regionally sig-
nificant projects to be funded with non-
Federal funds.

(g) The TIP shall include, for each
project or phase (e.g., preliminary en-
gineering, environment/NEPA, right-
of-way, design, or construction), the
following:

(1) Sufficient descriptive material
(i.e., type of work, termini, and length)
to identify the project or phase;

(2) Estimated total project cost,
which may extend beyond the 4 years
of the TIP;

(3) The amount of Federal funds pro-
posed to be obligated during each pro-
gram year for the project or phase (for
the first year, this includes the pro-
posed category of Federal funds and
source(s) of non-Federal funds. For the
second, third, and fourth years, this in-
cludes the likely category or possible
categories of Federal funds and sources
of non-Federal funds);

(4) Identification of the agencies re-
sponsible for carrying out the project
or phase;

(56) In nonattainment and mainte-
nance areas, identification of those
projects that are identified as TCMs in
the applicable SIP;

(6) In nonattainment and mainte-
nance areas, included projects shall be
specified in sufficient detail (design
concept and scope) for air quality anal-
ysis in accordance with the EPA trans-
portation conformity regulations (40
CFR part 93, subpart A); and

(7) In areas with Americans with Dis-
abilities Act required paratransit and
key station plans, identification of
those projects that will implement
these plans.

(h) Projects that are not considered
to be of appropriate scale for individual
identification in a given program year
may be grouped by function, work
type, and/or geographic area using the
applicable classifications under 23 CFR
771.117(c) and (d) and/or 40 CFR part 93.
In nonattainment and maintenance
areas, project classifications must be
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consistent with the ‘‘exempt project”
classifications contained in the EPA
transportation conformity regulations
(40 CFR part 93, subpart A). In addi-
tion, projects proposed for funding
under title 23 U.S.C. Chapter 2 that are
not regionally significant may be
grouped in one line item or identified
individually in the TIP.

(i) Each project or project phase in-
cluded in the TIP shall be consistent
with the approved metropolitan trans-
portation plan.

(j) The TIP shall include a financial
plan that demonstrates how the ap-
proved TIP can be implemented, indi-
cates resources from public and private
sources that are reasonably expected to
be made available to carry out the TIP,
and recommends any additional financ-
ing strategies for needed projects and
programs. In developing the TIP, the
MPO(s), State(s), and public transpor-
tation operator(s) shall cooperatively
develop estimates of funds that are rea-
sonably expected to be available to
support TIP implementation in accord-
ance with §450.314(a). Only projects for
which construction or operating funds
can reasonably be expected to be avail-
able may be included. In the case of
new funding sources, strategies for en-
suring their availability shall be iden-
tified. In developing the financial plan,
the MPO(s) shall take into account all
projects and strategies funded under
title 23 U.S.C., title 49 U.S.C. Chapter
53, and other Federal funds; and region-
ally significant projects that are not
federally funded. For purposes of trans-
portation operations and maintenance,
the financial plan shall contain sys-
tem-level estimates of costs and rev-
enue sources that are reasonably ex-
pected to be available to adequately
operate and maintain Federal-aid high-
ways (as defined by 23 U.S.C. 101(a)(6))
and public transportation (as defined
by title 49 U.S.C. Chapter 53). In addi-
tion, for illustrative purposes, the fi-
nancial plan may include additional
projects that would be included in the
TIP if reasonable additional resources
beyond those identified in the financial
plan were to become available. Rev-
enue and cost estimates for the TIP
must use an inflation rate(s) to reflect
‘“‘year of expenditure dollars,” based on
reasonable financial principles and in-
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formation, developed cooperatively by
the MPO(s), State(s), and public trans-
portation operator(s).

(k) The TIP shall include a project,
or a phase of a project, only if full
funding can reasonably be anticipated
to be available for the project within
the time period contemplated for com-
pletion of the project. In nonattain-
ment and maintenance areas, projects
included in the first 2 years of the TIP
shall be limited to those for which
funds are available or committed. For
the TIP, financial constraint shall be
demonstrated and maintained by year
and shall include sufficient financial
information to demonstrate which
projects are to be implemented using
current and/or reasonably available
revenues, while federally supported fa-
cilities are being adequately operated
and maintained. In the case of proposed
funding sources, strategies for ensuring
their availability shall be identified in
the financial plan consistent with para-
graph (h) of this section. In nonattain-
ment and maintenance areas, the TIP
shall give priority to eligible TCMs
identified in the approved SIP in ac-
cordance with the EPA transportation
conformity regulations (40 CFR part 93,
subpart A) and shall provide for their
timely implementation.

(1) In cases that the FHWA and the
FTA find a TIP to be fiscally con-
strained and a revenue source is subse-
quently removed or substantially re-
duced (i.e., by legislative or adminis-
trative actions), the FHWA and the
FTA will not withdraw the original de-
termination of fiscal constraint. How-
ever, in such cases, the FHWA and the
FTA will not act on an updated or
amended TIP that does not reflect the
changed revenue situation.

(m) Procedures or agreements that
distribute suballocated Surface Trans-
portation Program funds to individual
jurisdictions or modes within the MPA
by pre-determined percentages or for-
mulas are inconsistent with the legis-
lative provisions that require the MPO,
in cooperation with the State and the
public transportation operator, to de-
velop a prioritized and financially con-
strained TIP and shall not be used un-
less they can be clearly shown to be
based on considerations required to be
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addressed as part of the metropolitan
transportation planning process.

(n) As a management tool for moni-
toring progress in implementing the
transportation plan, the TIP should:

(1) Identify the criteria and process
for prioritizing implementation of
transportation plan elements (includ-
ing multimodal trade-offs) for inclu-
sion in the TIP and any changes in pri-
orities from previous TIPs;

(2) List major projects from the pre-
vious TIP that were implemented and
identify any significant delays in the
planned implementation of major
projects; and

(3) In nonattainment and mainte-
nance areas, describe the progress in
implementing any required TCMs, in
accordance with 40 CFR part 93.

(o) In metropolitan nonattainment
and maintenance areas, a 12-month
conformity lapse grace period will be
implemented when an area misses an
applicable deadline, according to the
Clean Air Act and the transportation
conformity regulations (40 CFR part 93,
subpart A). At the end of this 12-month
grace period, the existing conformity
determination will lapse. During a con-
formity lapse, MPOs may prepare an
interim TIP as a basis for advancing
projects that are eligible to proceed
under a conformity lapse. An interim
TIP consisting of eligible projects
from, or consistent with, the most re-
cent conforming metropolitan trans-
portation plan and TIP may proceed
immediately without revisiting the re-
quirements of this section, subject to
interagency consultation defined in 40
CFR part 93. An interim TIP con-
taining eligible projects that are not
from, or consistent with, the most re-
cent conforming transportation plan
and TIP must meet all the require-
ments of this section.

(p) Projects in any of the first 4 years
of the TIP may be advanced in place of
another project in the first 4 years of
the TIP, subject to the project selec-
tion requirements of §450.332. In addi-
tion, the MPO(s) may revise the TIP at
any time under procedures agreed to by
the State, MPO(s), and public transpor-
tation operator(s) consistent with the
TIP development procedures estab-
lished in this section, as well as the
procedures for the MPO(s) participa-
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tion plan (see §450.316(a)) and FHWA/
FTA actions on the TIP (see §450.330).

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.328 TIP revisions and relation-
ship to the STIP.

(a) An MPO(s) may revise the TIP at
any time under procedures agreed to by
the cooperating parties consistent with
the procedures established in this part
for its development and approval. In
nonattainment or maintenance areas
for transportation-related pollutants,
if a TIP amendment involves non-ex-
empt projects (per 40 CFR part 93), or is
replaced with an updated TIP, the
MPO(s) and the FHWA and the FTA
must make a new conformity deter-
mination. In all areas, changes that af-
fect fiscal constraint must take place
by amendment of the TIP. The MPO(s)
shall use public participation proce-
dures consistent with §450.316(a) in re-
vising the TIP, except that these proce-
dures are not required for administra-
tive modifications.

(b) After approval by the MPO(s) and
the Governor, the State shall include
the TIP without change, directly or by
reference, in the STIP required under
23 U.S.C. 135. In nonattainment and
maintenance areas, the FHWA and the
FTA must make a conformity finding
on the TIP before it is included in the
STIP. A copy of the approved TIP shall
be provided to the FHWA and the FTA.

(c) The State shall notify the MPO(s)
and Federal land management agencies
when it has included a TIP including
projects under the jurisdiction of these
agencies in the STIP.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.330 TIP action by the FHWA and
the FTA.

(a) The FHWA and the FTA shall
jointly find that each metropolitan
TIP is consistent with the metropoli-
tan transportation plan produced by
the continuing and comprehensive
transportation process carried on coop-
eratively by the MPO(s), the State(s),
and the public transportation oper-
ator(s) in accordance with 23 U.S.C. 134
and 49 U.S.C. 5303. This finding shall be
based on the self-certification state-
ment submitted by the State and
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MPO(s) under §450.336, a review of the
metropolitan transportation plan by
the FHWA and the FTA, and upon
other reviews as deemed necessary by
the FHWA and the FTA.

(b) In nonattainment and mainte-
nance areas, the MPO, as well as the
FHWA and the FTA, shall determine
conformity of any updated or amended
TIP, in accordance with 40 CFR part 93.
After the FHWA and the FTA issue a
conformity determination on the TIP,
the TIP shall be incorporated, without
change, into the STIP, directly or by
reference.

(c) If an MPO(s) has not updated the
metropolitan transportation plan in
accordance with the cycles defined in
§450.324(c), projects may only be ad-
vanced from a TIP that was approved
and found to conform (in nonattain-
ment and maintenance areas) prior to
expiration of the metropolitan trans-
portation plan and meets the TIP up-
date requirements of §450.326(a). Until
the MPO(s) approves (in attainment
areas) or the FHWA and the FTA issue
a conformity determination on (in non-
attainment and maintenance areas) the
updated metropolitan transportation
plan, the MPO(s) may not amend the
TIP.

(d) In the case of extenuating cir-
cumstances, the FHWA and the FTA
will consider and take appropriate ac-
tion on requests to extend the STIP ap-
proval period for all or part of the TIP
in accordance with §450.220(b).

(e) If an illustrative project is in-
cluded in the TIP, no Federal action
may be taken on that project by the
FHWA and the FTA until it is formally
included in the financially constrained
and conforming metropolitan transpor-
tation plan and TIP.

(f) Where necessary in order to main-
tain or establish operations, the FHWA
and the FTA may approve highway and
transit operating assistance for specific
projects or programs, even though the
projects or programs may not be in-
cluded in an approved TIP.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.332

.

(a) Once a TIP that meets the re-
quirements of 23 U.S.C. 134(j), 49 U.S.C.

Project selection from the

§450.332

5303(j), and §450.326 has been developed
and approved, the first year of the TIP
will constitute an ‘‘agreed to’’ list of
projects for project selection purposes
and no further project selection action
is required for the implementing agen-
cy to proceed with projects, except
where the appropriated Federal funds
available to the metropolitan planning
area are significantly less than the au-
thorized amounts or where there are
significant shifting of projects between
years. In this case, the MPO, the State,
and the public transportation oper-
ator(s) if requested by the MPO, the
State, or the public transportation op-
erator(s) shall jointly develop a revised
‘‘agreed to” list of projects. If the
State or public transportation oper-
ator(s) wishes to proceed with a project
in the second, third, or fourth year of
the TIP, the specific project selection
procedures stated in paragraphs (b) and
(c) of this section must be used unless
the MPO, the State, and the public
transportation operator(s) jointly de-
velop expedited project selection proce-
dures to provide for the advancement
of projects from the second, third, or
fourth years of the TIP.

(b) In metropolitan areas not des-
ignated as TMAs, the State and/or the
public transportation operator(s), in
cooperation with the MPO(s) shall se-
lect projects to be implemented using
title 23 U.S.C. funds (other than Tribal
Transportation Program, Federal
Lands Transportation Program, and
Federal Lands Access Program
projects) or funds under title 49 U.S.C.
Chapter 53, from the approved metro-
politan TIP. Tribal Transportation
Program, Federal Lands Transpor-
tation Program, and Federal Lands Ac-
cess Program projects shall be selected
in accordance with procedures devel-
oped pursuant to 23 U.S.C. 201, 202, 203,
and 204.

(c) In areas designated as TMAs, the
MPOC(s) shall select all 23 U.S.C. and 49
U.S.C. Chapter 53 funded projects (ex-
cluding projects on the NHS and Tribal
Transportation Program, Federal
Lands Transportation Program, and
Federal Lands Access Program) in con-
sultation with the State and public
transportation operator(s) from the ap-
proved TIP and in accordance with the
priorities in the approved TIP. The
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State shall select projects on the NHS
in cooperation with the MPO(s), from
the approved TIP. Tribal Transpor-
tation Program, Federal Lands Trans-
portation Program, and Federal Lands
Access Program projects shall be se-
lected in accordance with procedures
developed pursuant to 23 U.S.C. 201, 202,
203, and 204.

(d) Except as provided in §450.326(e)
and §450.330(f), projects not included in
the federally approved STIP are not el-
igible for funding with funds under
title 23 U.S.C. or 49 U.S.C. Chapter 53.

(e) In nonattainment and mainte-
nance areas, priority shall be given to
the timely implementation of TCMs
contained in the applicable SIP in ac-
cordance with the EPA transportation
conformity regulations (40 CFR part 93,
subpart A).

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.334 Annual listing of obligated
projects.

(a) In metropolitan planning areas,
on an annual basis, no later than 90
calendar days following the end of the
program year, the State, public trans-
portation operator(s), and the MPO(s)
shall cooperatively develop a listing of
projects (including investments in pe-
destrian walkways and bicycle trans-
portation facilities) for which funds
under 23 U.S.C. or 49 U.S.C. Chapter 53
were obligated in the preceding pro-
gram year.

(b) The listing shall be prepared in
accordance with §450.314(a) and shall
include all federally funded projects
authorized or revised to increase obli-
gations in the preceding program year,
and shall at a minimum include the
TIP information under §450.326(g)(1)
and (4) and identify, for each project,
the amount of Federal funds requested
in the TIP, the Federal funding that
was obligated during the preceding
year, and the Federal funding remain-
ing and available for subsequent years.

(c) The listing shall be published or
otherwise made available in accord-
ance with the MPO(s) public participa-
tion criteria for the TIP.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]
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§450.336 Self-certifications and Fed-
eral certifications.

(a) For all MPAs, concurrent with
the submittal of the entire proposed
TIP to the FHWA and the FTA as part
of the STIP approval, the State and the
MPO shall certify at least every 4 years
that the metropolitan transportation
planning process is being carried out in
accordance with all applicable require-
ments including:

(1) 23 U.S.C. 134, 49 U.S.C. 5303, and
this subpart;

(2) In nonattainment and mainte-
nance areas, sections 174 and 176(c) and
(d) of the Clean Air Act, as amended (42
U.S.C. 7504, 7506(c) and (d)) and 40 CFR
part 93;

(3) Title VI of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000d-1) and
49 CFR part 21;

(4) 49 U.S.C. 5332, prohibiting dis-
crimination on the basis of race, color,
creed, national origin, sex, or age in
employment or business opportunity;

(5) Section 1101(b) of the FAST Act
(Pub. L. 114-357) and 49 CFR part 26 re-
garding the involvement of disadvan-
taged Dbusiness enterprises in DOT
funded projects;

(6) 23 CFR part 230, regarding the im-
plementation of an equal employment
opportunity program on Federal and
Federal-aid highway construction con-
tracts;

(7) The provisions of the Americans
with Disabilities Act of 1990 (42 U.S.C.
12101 et seq.) and 49 CFR parts 27, 37,
and 38;

(8) The Older Americans Act, as
amended (42 U.S.C. 6101), prohibiting
discrimination on the basis of age in
programs or activities receiving Fed-
eral financial assistance;

(9) Section 324 of title 23 U.S.C. re-
garding the prohibition of discrimina-
tion based on gender; and

(10) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and 49 CFR
part 27 regarding discrimination
against individuals with disabilities.

(b) In TMASs, the FHWA and the FTA
jointly shall review and evaluate the
transportation planning process for
each TMA no less than once every 4
years to determine if the process meets
the requirements of applicable provi-
sions of Federal law and this subpart.
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(1) After review and evaluation of the
TMA planning process, the FHWA and
FTA shall take one of the following ac-
tions:

(i) If the process meets the require-
ments of this part and the MPO(s) and
the Governor have approved a TIP,
jointly certify the transportation plan-
ning process;

(ii) If the process substantially meets
the requirements of this part and the
MPO(s) and the Governor have ap-
proved a TIP, jointly certify the trans-
portation planning process subject to
certain specified corrective actions
being taken; or

(iii) If the process does not meet the
requirements of this part, jointly cer-
tify the planning process as the basis
for approval of only those categories of
programs or projects that the FHWA
and the FTA jointly determine, subject
to certain specified corrective actions
being taken.

(2) If, upon the review and evaluation
conducted under paragraph (b)(1)(iii) of
this section, the FHWA and the FTA do
not certify the transportation planning
process in a TMA, the Secretary may
withhold up to 20 percent of the funds
attributable to the metropolitan plan-
ning area of the MPO(s) for projects
funded under title 23 U.S.C. and title 49
U.S.C. Chapter 53 in addition to correc-
tive actions and funding restrictions.
The withheld funds shall be restored to
the MPA when the metropolitan trans-
portation planning process is certified
by the FHWA and FTA, unless the
funds have lapsed.

(3) A certification of the TMA plan-
ning process will remain in effect for 4
years unless a new certification deter-
mination is made sooner by the FHWA
and the FTA or a shorter term is speci-
fied in the certification report.

(4) In conducting a certification re-
view, the FHWA and the FTA shall pro-
vide opportunities for public involve-
ment within the metropolitan planning
area under review. The FHWA and the
FTA shall consider the public input re-
ceived in arriving at a decision on a
certification action.

(56) The FHWA and the FTA shall no-
tify the MPO(s), the State(s), and pub-
lic transportation operator(s) of the ac-
tions taken under paragraphs (b)(1) and
(b)(2) of this section. The FHWA and

§450.340

the FTA will update the certification
status of the TMA when evidence of
satisfactory completion of a corrective
action(s) is provided to the FHWA and
the FTA.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

§450.338 Applicability of NEPA to met-
ropolitan transportation plans and
programs.

Any decision by the Secretary con-
cerning a metropolitan transportation
plan or TIP developed through the
processes provided for in 23 U.S.C. 134,
49 U.S.C. 5303, and this subpart shall
not be considered to be a Federal ac-
tion subject to review under the Na-
tional Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

§450.340 Phase-in of new
ments.

(a) Prior to May 27, 2018, an MPO or
MPOs may adopt a metropolitan trans-
portation plan that has been developed
using the SAFETEA-LU requirements
or the provisions and requirements of
this part. On or after May 27, 2018, an
MPO or MPOs may not adopt a metro-
politan transportation plan that has
not been developed according to the
provisions and requirements of this
part.

(b) Prior to May 27, 2018 (2 years after
the publication date of this rule),
FHWA/FTA may determine the con-
formity of, or approve as part of a
STIP, a TIP that has been developed
using SAFETEA-LU requirements or
the provisions and requirements of this
part. On or after May 27, 2018 (2 years
after the publication date of this rule),
FHWA/FTA may only determine the
conformity of, or approve as part of a
STIP, a TIP that has been developed
according to the provisions and re-
quirements of this part, regardless of
when the MPO developed the TIP.

(c) On and after May 27, 2018 (2 years
after the issuance date of this rule),
the FHWA and the FTA will take ac-
tion (i.e., conformity determinations
and STIP approvals) on an updated or
amended TIP developed under the pro-
visions of this part, even if the MPO

require-
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has not yet adopted a new metropoli-
tan transportation plan under the pro-
visions of this part, as long as the un-
derlying transportation planning proc-
ess is consistent with the requirements
in the MAP-21.

(d) On or after May 27, 2018 (2 years
after the publication date of this rule),
an MPO may make an administrative
modification to a TIP that conforms to
either the SAFETEA-LU or to the pro-
visions and requirements of this part.

(e) Two years from the effective date
of each rule establishing performance
measures under 23 U.S.C. 150(c), 49
U.S.C. 5326, and 49 U.S.C. 5329 FHWA/
FTA will only determine the con-
formity of, or approve as part of a
STIP, a TIP that is based on a metro-
politan transportation planning proc-
ess that meets the performance based
planning requirements in this part and
in such a rule.

(f) Prior to 2 years from the effective
date of each rule establishing perform-
ance measures under 23 U.S.C. 150(c), 49
U.S.C. 5326, or 49 U.S.C. 5329, an MPO
may adopt a metropolitan transpor-
tation plan that has been developed
using the SAFETEA-LU requirements
or the performance-based planning re-
quirements of this part and in such a
rule. Two years on or after the effec-
tive date of each rule establishing per-
formance measures under 23 U.S.C.
150(c), 49 U.S.C. 5326, or 49 U.S.C. 5329,
an MPO may only adopt a metropoli-
tan transportation plan that has been
developed according to the perform-
ance-based provisions and require-
ments of this part and in such a rule.

(2) A newly designated TMA shall im-
plement the congestion management
process described in §450.322 within 18
months of designation.

(h) With respect to requirements
added in §§450.306(d)(5); 450.310(e);
450.312(a), (h), (i), and (j); 450.314(e), (),
(8), and (h); 450.324(c), (d), (e), (D), (h),
(k), (1), and (n); 450.326; 450.330;
450.332(c); 450.334(a); and 450.336(b) on
January 19, 2017: States and MPOs shall
comply with the MPA boundary and
MPO boundaries agreement provisions,
shall document the determination of
the Governor and MPO(s) whether the
size and complexity of the MPA make
multiple MPOs appropriate, and the
MPOs shall comply with the require-
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ments for jointly established perform-
ance targets, and a single metropolitan
transportation plan and TIP for the en-
tire MPA, prior to the next metropoli-
tan transportation plan update occur-
ring on or after the date that is 2 years
after the date the U.S. Census Bureau
releases its notice of Qualifying Urban
Areas following the 2020 census.

[81 FR 34135, May 27, 2016, as amended at 81
FR 93473, Dec. 20, 2016]

APPENDIX A TO PART 450—LINKING THE
TRANSPORTATION  PLANNING  AND
NEPA PROCESSES

BACKGROUND AND OVERVIEW

This Appendix provides additional infor-
mation to explain the linkage between the
transportation planning and project develop-
ment/National Environmental Policy Act
(NEPA) processes. It is intended to be non-
binding and should not be construed as a rule
of general applicability.

For 40 years, the Congress has directed
that federally funded highway and transit
projects must flow from metropolitan and
statewide transportation planning processes
(pursuant to 23 U.S.C. 134-135 and 49 U.S.C.
5303-5306). Over the years, the Congress has
refined and strengthened the transportation
planning process as the foundation for
project decisions, emphasizing public in-
volvement, consideration of environmental
and other factors, and a Federal role that
oversees the transportation planning process
but does not second-guess the content of
transportation plans and programs.

Despite this statutory emphasis on trans-
portation planning, the environmental anal-
yses produced to meet the requirements of
the NEPA of 1969 (42 U.S.C. 4231 et seq.) have
often been conducted de novo, disconnected
from the analyses used to develop long-range
transportation plans, statewide and metro-
politan Transportation Improvement Pro-
grams (STIPs/TIPs), or planning-level cor-
ridor/subarea/feasibility studies. When the
NEPA and transportation planning processes
are not well coordinated, the NEPA process
may lead to the development of information
that is more appropriately developed in the
planning process, resulting in duplication of
work and delays in transportation improve-
ments.

The purpose of this Appendix is to change
this culture, by supporting congressional in-
tent that statewide and metropolitan trans-
portation planning should be the foundation
for highway and transit project decisions.
This Appendix was crafted to recognize that
transportation planning processes vary
across the country. This document provides
details on how information, analysis, and
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products from transportation planning can
be incorporated into and relied upon in
NEPA documents under existing laws, re-
gardless of when the Notice of Intent has
been published. This Appendix presents envi-
ronmental review as a continuum of sequen-
tial study, refinement, and expansion per-
formed in transportation planning and dur-
ing project development/NEPA, with infor-
mation developed and conclusions drawn in
early stages utilized in subsequent (and more
detailed) review stages.

The information below is intended for use
by State departments of transportation
(State DOTs), metropolitan planning organi-
zations (MPOs), and public transportation
operators to clarify the circumstances under
which transportation planning level choices
and analyses can be adopted or incorporated
into the process required by NEPA. Addi-
tionally, the FHWA and the FTA will work
with Federal environmental, regulatory, and
resource agencies to incorporate the prin-
ciples of this Appendix in their day-to-day
NEPA policies and procedures related to
their involvement in highway and transit
projects.

This Appendix does not extend NEPA re-
quirements to transportation plans and pro-
grams. The Transportation Efficiency Act
for the 21st Century (TEA-21) and the Safe,
Accountable, Flexible, Efficient Transpor-
tation Equity Act: A Legacy for Users
(SAFETEA-LU) specifically exempted trans-
portation plans and programs from NEPA re-
view. Therefore, initiating the NEPA process
as part of, or concurrently with, a transpor-
tation planning study does not subject trans-
portation plans and programs to NEPA.

Implementation of this Appendix by
States, MPOs, and public transportation op-
erators is voluntary. The degree to which
studies, analyses, or conclusions from the
transportation planning process can be in-
corporated into the project development/
NEPA processes will depend upon how well
they meet certain standards established by
NEPA regulations and guidance. While some
transportation planning processes already
meet these standards, others will need some
modification.

The remainder of this Appendix document
utilizes a ‘“‘Question and Answer’’ format, or-
ganized into three primary categories (‘‘Pro-
cedural Issues,” ‘‘Substantive Issues,” and
‘“‘Administrative Issues’’).

I. PROCEDURAL ISSUES

1. In what format should the transportation
planning information be included?

To be included in the NEPA process, work
from the transportation planning process
must be documented in a form that can be
appended to the NEPA document or incor-
porated by reference. Documents may be in-
corporated by reference if they are readily
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available so as to not impede agency or pub-
lic review of the action. Any document in-
corporated by reference must be ‘‘reasonably
available for inspection by potentially inter-
ested persons within the time allowed for
comment.”’ Incorporated materials must be
cited in the NEPA document and their con-
tents briefly described, so that the reader
understands why the document is cited and
knows where to look for further information.
To the extent possible, the documentation
should be in a form such as official actions
by the MPO, State DOT, or public transpor-
tation operator and/or correspondence within
and among the organizations involved in the
transportation planning process.

2. What is a reasonable level of detail for a
planning product that is intended to be used
in a NEPA document? How does this level of
detail compare to what is considered a full
NEPA analysis?

For purposes of transportation planning
alone, a planning-level analysis does not
need to rise to the level of detail required in
the NEPA process. Rather, it needs to be ac-
curate and up-to-date, and should adequately
support recommended improvements in the
statewide or metropolitan long-range trans-
portation plan. The SAFETEA-LU requires
transportation planning processes to focus
on setting a context and following accept-
able procedures. For example, the
SAFETEA-LU requires a ‘‘discussion of the
types of potential environmental mitigation
activities’” and potential areas for their im-
plementation, rather than details on specific
strategies. The SAFETEA-LU also empha-
sizes consultation with Federal, State, and
Tribal land management, wildlife, and regu-
latory agencies.

However, the Environmental Assessment
(EA) or Environmental Impact Statement
(EIS) ultimately will be judged by the stand-
ards applicable under the NEPA regulations
and guidance from the Council on Environ-
mental Quality (CEQ). To the extent the in-
formation incorporated from the transpor-
tation planning process, standing alone, does
not contain all of the information or anal-
ysis required by NEPA, then it will need to
be supplemented by other information con-
tained in the EIS or EA that would, in con-
junction with the information from the plan,
collectively meet the requirements of NEPA.
The intent is not to require NEPA studies in
the transportation planning process. As an
option, the NEPA analyses prepared for
project development can be integrated with
transportation planning studies (see the re-
sponse to Question 9 for additional informa-
tion).
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3. What type and extent of involvement from
Federal, Tribal, State, and local environ-
mental, regulatory, and resource agencies is
needed in the transportation planning process
in order for planning-level decisions to be
movre readily accepted in the NEPA process?

Sections 3005, 3006, and 6001 of the
SAFETEA-LU established formal consulta-
tion requirements for MPOs and State DOTs
to employ with environmental, regulatory,
and resource agencies in the development of
long-range transportation plans. For exam-
ple, metropolitan transportation plans now
‘‘shall include a discussion of the types of po-
tential environmental mitigation activities
and potential areas to carry out these activi-
ties, including activities that may have the
greatest potential to restore and maintain
the environmental functions affected by the
[transportation] plan,” and that these plan-
ning-level discussions ‘‘shall be developed in
consultation with Federal, State, and Tribal
land management, wildlife, and regulatory
agencies.”” In addition, MPOs ‘‘shall consult,
as appropriate, with State and local agencies
responsible for land use management, nat-
ural resources, environmental protection,
conservation, and historic preservation con-
cerning the development of a long-range
transportation plan,” and that this consulta-
tion ‘‘shall involve, as appropriate, compari-
son of transportation plans with State con-
servation plans or maps, if available, or com-
parison of transportation plans to inven-
tories of natural or historic resources, if
available.” Similar SAFETEA-LU language
addresses the development of the long-range
statewide transportation plan, with the addi-
tion of Tribal conservation plans or maps to
this planning-level ‘‘comparison.’”’

In addition, section 6002 of the SAFETEA-
LU established several mechanisms for in-
creased efficiency in environmental reviews
for project decision-making. For example,
the term ‘‘lead agency’’ collectively means
the U.S. Department of Transportation and a
State or local governmental entity serving
as a joint lead agency for the NEPA process.
In addition, the lead agency is responsible
for inviting and designating ‘‘participating
agencies’’ (i.e., other Federal or non-Federal
agencies that may have an interest in the
proposed project). Any Federal agency that
is invited by the lead agency to participate
in the environmental review process for a
project shall be designated as a participating
agency by the lead agency unless the invited
agency informs the lead agency, in writing,
by the deadline specified in the invitation
that the invited agency:

(a) Has no jurisdiction or authority with
respect to the project; (b) has no expertise or
information relevant to the project; and (c)
does not intend to submit comments on the
project.
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Past successful examples of using transpor-
tation planning products in NEPA analysis
are based on early and continuous involve-
ment of environmental, regulatory, and re-
source agencies. Without this early coordina-
tion, environmental, regulatory, and re-
source agencies are more likely to expect de-
cisions made or analyses conducted in the
transportation planning process to be revis-
ited during the NEPA process. Early partici-
pation in transportation planning provides
environmental, regulatory, and resource
agencies better insight into the needs and
objectives of the locality. Additionally, early
participation provides an important oppor-
tunity for environmental, regulatory, and re-
source agency concerns to be identified and
addressed early in the process, such as those
related to permit applications. Moreover,
Federal, Tribal, State, and local environ-
mental, regulatory, and resource agencies
are able to share data on particular re-
sources, which can play a critical role in de-
termining the feasibility of a transportation
solution with respect to environmental im-
pacts. The use of other agency planning out-
puts can result in a transportation project
that could support multiple goals (transpor-
tation, environmental, and community).
Further, planning decisions by these other
agencies may have impacts on long-range
transportation plans and/or the STIP/TIP,
thereby providing important input to the
transportation planning process and advanc-
ing integrated decision-making.

4. What is the procedure for using decisions or
analyses from the transportation planning
process?

The lead agencies jointly decide, and must
agree, on what processes and consultation
techniques are used to determine the trans-
portation planning products that will be in-
corporated into the NEPA process. At a min-
imum, a robust scoping/early coordination
process (which explains to Federal and State
environmental, regulatory, and resource
agencies and the public the information and/
or analyses utilized to develop the planning
products, how the purpose and need was de-
veloped and refined, and how the design con-
cept and scope were determined) should play
a critical role in leading to informed deci-
sions by the lead agencies on the suitability
of the transportation planning information,
analyses, documents, and decisions for use in
the NEPA process. As part of a rigorous
scoping/early coordination process, the
FHWA and the FTA should ensure that the
transportation planning results are appro-
priately documented, shared, and used.
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5. To what extent can the FHWA/FTA provide
up-front assurance that decisions and addi-
tional investments made in the transportation
planning process will allow planning-level de-
cisions and analyses to be used in the NEPA
process?

There are no guarantees. However, the po-
tential is greatly improved for transpor-
tation planning processes that address the
““3-C”” planning principles (comprehensive,
cooperative, and continuous); incorporate
the intent of NEPA through the consider-
ation of natural, physical, and social effects;
involve environmental, regulatory, and re-
source agencies; thoroughly document the
transportation planning process information,
analysis, and decision; and vet the planning
results through the applicable public in-
volvement processes.

6. What considerations will the FHWA/FTA take
into account in their review of transportation
planning products for acceptance in project
development/NEPA?

The FHWA and the FTA will give deference
to decisions resulting from the transpor-
tation planning process if the FHWA and
FTA determine that the planning process is
consistent with the ‘“3-C”’ planning prin-
ciples and when the planning study process,
alternatives considered, and resulting deci-
sions have a rational basis that is thor-
oughly documented and vetted through the
applicable public involvement processes.
Moreover, any applicable program-specific
requirements (e.g., those of the Congestion
Mitigation and Air Quality Improvement
Program or the FTA’s Capital Investment
Grant program) also must be met.

The NEPA requires that the FHWA and the
FTA be able to stand behind the overall
soundness and credibility of analyses con-
ducted and decisions made during the trans-
portation planning process if they are incor-
porated into a NEPA document. For exam-
ple, if systems-level or other broad objec-
tives or choices from the transportation plan
are incorporated into the purpose and need
statement for a NEPA document, the FHWA
and the FTA should not revisit whether
these are the best objectives or choices
among other options. Rather, the FHWA and
the FTA review would include making sure
that objectives or choices derived from the
transportation plan were: Based on transpor-
tation planning factors established by Fed-
eral law; reflect a credible and articulated
planning rationale; founded on reliable data;
and developed through transportation plan-
ning processes meeting FHWA and FTA stat-
utory and regulatory requirements. In addi-
tion, the basis for the goals and choices must
be documented and included in the NEPA
document. The FHWA/FTA reviewers do not
need to review whether assumptions or ana-
lytical methods used in the studies are the
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best available, but, instead, need to assure
that such assumptions or analytical methods
are reasonable, scientifically acceptable, and
consistent with goals, objectives, and poli-
cies set forth in long-range transportation
plans. This review would include deter-
mining whether: (a) Assumptions have a ra-
tional basis and are up-to-date and (b) data,
analytical methods, and modeling tech-
niques are reliable, defensible, reasonably
current, and meet data quality require-
ments.

II. SUBSTANTIVE ISSUES
GENERAL ISSUES TO BE CONSIDERED

7. What should be considered in order to rely
upon transportation planning studies in NEPA?

The following questions should be an-
swered prior to accepting studies conducted
during the transportation planning process
for use in NEPA. While not a ‘checklist,”
these questions are intended to guide the
practitioner’s analysis of the planning prod-
ucts:

e How much time has passed since the
planning studies and corresponding decisions
were made?

e Were the future year policy assumptions
used in the transportation planning process
related to land use, economic development,
transportation costs, and network expansion
consistent with those to be used in the NEPA
process?

e Is the information still relevant/valid?

e What changes have occurred in the area
since the study was completed?

e Is the information in a format that can
be appended to an environmental document
or reformatted to do so?

e Are the analyses in a planning-level re-
port or document based on data, analytical
methods, and modeling techniques that are
reliable, defensible, and consistent with
those used in other regional transportation
studies and project development activities?

e Were the FHWA and FTA, other agen-
cies, and the public involved in the relevant
planning analysis and the corresponding
planning decisions?

e Were the planning products available to
other agencies and the public during NEPA
scoping?

e During NEPA scoping, was a clear con-
nection between the decisions made in plan-
ning and those to be made during the project
development stage explained to the public
and others? What was the response?

e Are natural resource and land use plans
being informed by transportation planning
products, and vice versa?
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PURPOSE AND NEED

8. How can transportation planning be used to
shape a project’s purpose and need in the
NEPA process?

A sound transportation planning process is
the primary source of the project purpose
and need. Through transportation planning,
State and local governments, with involve-
ment of stakeholders and the public, estab-
lish a vision for the region’s future transpor-
tation system, define transportation goals
and objectives for realizing that vision, de-
cide which needs to address, and determine
the timeframe for addressing these issues.
The transportation planning process also
provides a potential forum to define a
project’s purpose and need by framing the
scope of the problem to be addressed by a
proposed project. This scope may be further
refined during the transportation planning
process as more information about the trans-
portation need is collected and consultation
with the public and other stakeholders clari-
fies other issues and goals for the region.

23 TU.S.C. 139(f), as amended by the
SAFETEA-LU Section 6002, provides addi-
tional focus regarding the definition of the
purpose and need and objectives. For exam-
ple, the lead agency, as early as practicable
during the environmental review process,
shall provide an opportunity for involvement
by participating agencies and the public in
defining the purpose and need for a project.
The statement of purpose and need shall in-
clude a clear statement of the objectives
that the proposed action is intended to
achieve, which may include: (a) Achieving a
transportation objective identified in an ap-
plicable statewide or metropolitan transpor-
tation plan; (b) supporting land use, eco-
nomic development, or growth objectives es-
tablished in applicable Federal, State, local,
or Tribal plans; and (c) serving national de-
fense, national security, or other national
objectives, as established in Federal laws,
plans, or policies.

The transportation planning process can be
utilized to develop the purpose and need in
the following ways:

(a) Goals and objectives from the transpor-
tation planning process may be part of the
project’s purpose and need statement;

(b) A general travel corridor or general
mode or modes (e.g., highway, transit, or a
highway/transit combination) resulting from
planning analyses may be part of the
project’s purpose and need statement;

(c) If the financial plan for a metropolitan
transportation plan indicates that funding
for a specific project will require special
funding sources (e.g., tolls or public-private
financing), such information may be in-
cluded in the purpose and need statement; or

(d) The results of analyses from manage-
ment systems (e.g., congestion, pavement,
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bridge, and/or safety) may shape the purpose
and need statement.

The use of these planning-level goals and
choices must be appropriately explained dur-
ing NEPA scoping and in the NEPA docu-
ment.

Consistent with NEPA, the purpose and
need statement should be a statement of a
transportation problem, not a specific solu-
tion. However, the purpose and need state-
ment should be specific enough to generate
alternatives that may potentially yield real
solutions to the problem at-hand. A purpose
and need statement that yields only one al-
ternative may indicate a purpose and need
that is too narrowly defined.

Short of a fully integrated transportation
decision-making process, many State DOTs
develop information for their purpose and
need statements when implementing inter-
agency NEPA/Section 404 process merger
agreements. These agreements may need to
be expanded to include commitments to
share and utilize transportation planning
products when developing a project’s purpose
and need.

9. Under what conditions can the NEPA process
be initiated in conjunction with transpor-
tation planning studies?

The NEPA process may be initiated in con-
junction with transportation planning stud-
ies in a number of ways. A common method
is the ‘“‘tiered EIS,” in which the first-tier
EIS evaluates general travel corridors,
modes, and/or packages of projects at a plan-
ning level of detail, leading to the refine-
ment of purpose and need and, ideally, selec-
tion of the design concept and scope for a
project or series of projects. Subsequently,
second-tier NEPA review(s) of the resulting
projects would be performed in the usual
way. The first-tier EIS uses the NEPA proc-
ess as a tool to involve environmental, regu-
latory, and resource agencies and the public
in the planning decisions, as well as to en-
sure the appropriate consideration of envi-
ronmental factors in these planning deci-
sions.

Corridor or subarea analyses/studies are
another option when the long-range trans-
portation plan leaves open the possibility of
multiple approaches to fulfill its goals and
objectives. In such cases, the formal NEPA
process could be initiated through publica-
tion of a NOI in conjunction with a corridor
or subarea planning study.

ALTERNATIVES

10. In the context of this Appendix, what is the
meaning of the term ‘“‘alternatives’?

This Appendix uses the term ‘‘alter-
natives’” as specified in the NEPA regula-
tions (40 CFR 1502.14), where it is defined in
its broadest sense to include everything from
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major modal alternatives and location alter-
natives to minor design changes that would
mitigate adverse impacts. This Appendix
does not use the term as it is used in many
other contexts (e.g., ‘“‘prudent and feasible
alternatives’” under Section 4(f) of the De-
partment of Transportation Act or the
‘“Least Environmentally Damaging Prac-
ticable Alternative” under the Clean Water
Act.

11. Under what circumstances can alternatives
be eliminated from detailed consideration dur-
ing the NEPA process based on information
and analysis from the transportation plan-
ning process?

There are two ways in which the transpor-
tation planning process can begin limiting
the alternative solutions to be evaluated
during the NEPA process: (a) Shaping the
purpose and need for the project; or (b) eval-
uating alternatives during planning studies
and eliminating some of the alternatives
from detailed study in the NEPA process
prior to its start. Each approach requires
careful attention, and is summarized below.

(a) Shaping the Purpose and Need for the
Project: The transportation planning process
should shape the purpose and need and,
thereby, the range of reasonable alter-
natives. With proper documentation and pub-
lic involvement, a purpose and need derived
from the planning process can legitimately
narrow the alternatives analyzed in the
NEPA process. See the response to Question
8 for further discussion on how the planning
process can shape the purpose and need used
in the NEPA process.

For example, the purpose and need may be
shaped by the transportation planning proc-
ess in a manner that consequently narrows
the range of alternatives that must be con-
sidered in detail in the NEPA document
when:

(1) The transportation planning process
has selected a general travel corridor as best
addressing identified transportation prob-
lems and the rationale for the determination
in the planning document is reflected in the
purpose and need statement of the subse-
quent NEPA document;

(2) The transportation planning process
has selected a general mode (e.g., highway,
transit, or a highway/transit combination)
that accomplishes its goals and objectives,
and these documented determinations are re-
flected in the purpose and need statement of
the subsequent NEPA document; or

(3) The transportation planning process de-
termines that the project needs to be funded
by tolls or other non-traditional funding
sources in order for the long-range transpor-
tation plan to be fiscally constrained or
identifies goals and objectives that can only
be met by toll roads or other non-traditional
funding sources, and that determination of
those goals and objectives is reflected in the
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purpose and need statement of the subse-
quent NEPA document.

(b) Evaluating and Eliminating Alter-
natives During the Transportation Planning
Process: The evaluation and elimination of
alternatives during the transportation plan-
ning process can be incorporated by ref-
erence into a NEPA document under certain
circumstances. In these cases, the planning
study becomes part of the NEPA process and
provides a basis for screening out alter-
natives. As with any part of the NEPA proc-
ess, the analysis of alternatives to be incor-
porated from the process must have a ration-
al basis that has been thoroughly docu-
mented (including documentation of the nec-
essary and appropriate vetting through the
applicable public involvement processes).
This record should be made available for
public review during the NEPA scoping proc-
ess.

See responses to Questions 4, 5, 6, and 7 for
additional elements to consider with respect
to acceptance of planning products for NEPA
documentation and the response to Question
12 on the information or analysis from the
transportation planning process necessary
for supporting the elimination of an alter-
native(s) from detailed consideration in the
NEPA process.

Development of planning Alternatives
Analysis studies, required prior to MAP-21
for projects seeking funds through FTA’s
Capital Investment Grant program, are now
optional, but may still be used to narrow the
alternatives prior to the NEPA review, just
as other planning studies may be used. In
fact, through planning studies, FTA may be
able to narrow the alternatives considered in
detail in the NEPA document to the No-
Build (No Action) alternative and the Lo-
cally Preferred Alternative. If the planning
process has included the analysis and stake-
holder involvement that would be under-
taken in a first tier NEPA process, then the
alternatives screening conducted in the
transportation planning process may be in-
corporated by reference, described, and re-
lied upon in the project-level NEPA docu-
ment. At that point, the project-level NEPA
analysis can focus on the remaining alter-
natives.

12. What information or analysis from the trans-
portation planning process is needed in an EA
or EIS to support the elimination of an alter-
native(s) from detailed consideration?

The section of the EA or EIS that discusses
alternatives considered but eliminated from
detailed consideration should:

(a) Identify any alternatives eliminated
during the transportation planning process
(this could include broad categories of alter-
natives, as when a long-range transportation
plan selects a general travel corridor based
on a corridor study, thereby eliminating all
alternatives along other alignments);
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(b) Briefly summarize the reasons for
eliminating the alternative; and

(c) Include a summary of the analysis proc-
ess that supports the elimination of alter-
natives (the summary should reference the
relevant sections or pages of the analysis or
study) and incorporate it by reference or ap-
pend it to the NEPA document.

Any analyses or studies used to eliminate
alternatives from detailed consideration
should be made available to the public and
participating agencies during the NEPA
scoping process and should be reasonably
available during comment periods.

Alternatives passed over during the trans-
portation planning process because they are
infeasible or do not meet the NEPA ‘‘purpose
and need’” can be omitted from the detailed
analysis of alternatives in the NEPA docu-
ment, as long as the rationale for elimi-
nation is explained in the NEPA document.
Alternatives that remain ‘‘reasonable’ after
the planning-level analysis must be ad-
dressed in the EIS, even when they are not
the preferred alternative. When the proposed
action evaluated in an EA involves unre-
solved conflicts concerning alternative uses
of available resources, NEPA requires that
appropriate alternatives be studied, devel-
oped, and described.

AFFECTED ENVIRONMENT AND ENVIRONMENTAL
CONSEQUENCES

13. What types of planning products provide
analysis of the affected environment and envi-
ronmental consequences that are useful in a
project-level NEPA analysis and document?

The following planning products are valu-
able inputs to the discussion of the affected
environment and environmental con-
sequences (both its current state and future
state in the absence of the proposed action)
in the project-level NEPA analysis and docu-
ment:

e Regional development and growth anal-
yses;

e Local land use, growth management, or
development plans; and

e Population and employment projections.

The following are types of information,
analysis, and other products from the trans-
portation planning process that can be used
in the discussion of the affected environment
and environmental consequences in an EA or
EIS:

(a) Geographic information system (GIS)
overlays showing the past, current, or pre-
dicted future conditions of the natural and
built environments;

(b) Environmental scans that identify envi-
ronmental resources and environmentally
sensitive areas;

(c) Descriptions of airsheds and water-
sheds;

(d) Demographic trends and forecasts;
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(e) Projections of future land use, natural
resource conservation areas, and develop-
ment; and

(f) The outputs of natural resource plan-
ning efforts, such as wildlife conservation
plans, watershed plans, special area manage-
ment plans, and multiple species habitat
conservation plans.

However, in most cases, the assessment of
the affected environment and environmental
consequences conducted during the transpor-
tation planning process will not be detailed
or current enough to meet NEPA standards
and, thus, the inventory and evaluation of
affected resources and the analysis of con-
sequences of the alternatives will need to be
supplemented with more refined analysis and
possibly site-specific details during the
NEPA process.

14. What information from the transportation
planning process is useful in describing a
baseline for the NEPA analysis of indirect and
cumulative impacts?

Because the nature of the transportation
planning process is to look broadly at future
land use, development, population increases,
and other growth factors, the planning anal-
ysis can provide the basis for the assessment
of indirect and cumulative impacts required
under NEPA. The consideration in the trans-
portation planning process of development,
growth, and consistency with local land use,
growth management, or development plans,
as well as population and employment pro-
jections, provides an overview of the mul-
titude of factors in an area that are creating
pressures not only on the transportation sys-
tem, but on the natural ecosystem and im-
portant environmental and community re-
sources. An analysis of all reasonably fore-
seeable actions in the area also should be a
part of the transportation planning process.
This planning-level information should be
captured and utilized in the analysis of indi-
rect and cumulative impacts during the
NEPA process.

To be used in the analysis of indirect and
cumulative impacts, such information
should:

(a) Be sufficiently detailed that differences
in consequences of alternatives can be read-
ily identified;

(b) Be based on current data (e.g., data
from the most recent Census) or be updated
by additional information;

(c) Be based on reasonable assumptions
that are clearly stated; and/or

(d) Rely on analytical methods and mod-
eling techniques that are reliable, defensible,
and reasonably current.
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ENVIRONMENTAL MITIGATION

15. How can planning-level efforts best support
advance mitigation, mitigation banking, and
priorities for environmental mitigation invest-
ments?

A lesson learned from efforts to establish
mitigation banks and advance mitigation
agreements and alternative mitigation op-
tions is the importance of beginning inter-
agency discussions during the transportation
planning process. Development pressures,
habitat alteration, complicated real estate
transactions, and competition for potential
mitigation sites by public and private
project proponents can encumber the already
difficult task of mitigating for ‘‘like” value
and function and reinforce the need to exam-
ine mitigation strategies as early as pos-
sible.

Robust use of remote sensing, GIS, and de-
cision support systems for evaluating con-
servation strategies are all contributing to
the advancement of natural resource and en-
vironmental planning. The outputs from en-
vironmental planning can now better inform
transportation planning processes, including
the development of mitigation strategies, so
that transportation and conservation goals
can be optimally met. For example, long-
range transportation plans can be screened
to assess the effect of general travel cor-
ridors or density, on the viability of sen-
sitive plant and animal species or habitats.
This type of screening provides a basis for
early collaboration among transportation
and environmental staffs, the public, and
regulatory agencies to explore areas where
impacts must be avoided and identify areas
for mitigation investments. This can lead to
mitigation strategies that are both more ec-
onomical and more effective from an envi-
ronmental stewardship perspective than tra-
ditional project-specific mitigation meas-
ures.

III. ADMINISTRATIVE ISSUES

16. Are Federal funds eligible to pay for these
additional, or more in depth, environmental
studies in transportation planning?

Yes. For example, the following FHWA and
FTA funds may be utilized for conducting
environmental studies and analyses within
transportation planning:

e FHWA planning and research funds, as
defined under 23 CFR part 420 (e.g., Metro-
politan Planning (PL), Statewide Planning
and Research (SPR), National Highway Sys-
tem (NHS), STP, and Equity Bonus); and

e FTA planning and research funds (49
U.S.C. 5303), urban formula funds (49 U.S.C.
5307), and (in limited circumstances) transit
capital investment funds (49 U.S.C. 5309).

The eligible transportation planning-re-
lated uses of these funds may include: (a)
Conducting feasibility or subarea/corridor
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needs studies and (b) developing system-wide
environmental information/inventories (e.g.,
wetland banking inventories or standards to
identify historically significant sites). Par-
ticularly in the case of PL and SPR funds,
the proposed expenditure must be closely re-
lated to the development of transportation
plans and programs under 23 U.S.C. 134-135
and 49 U.S.C. 5303-5306.

For FHWA funding programs, once a gen-
eral travel corridor or specific project has
progressed to a point in the preliminary en-
gineering/NEPA phase that clearly extends
beyond transportation planning, additional
in-depth environmental studies must be
funded through the program category for
which the ultimate project qualifies (e.g.,
NHS, STP, Interstate Maintenance, and/or
Bridge), rather than PL or SPR funds.

Another source of funding is FHWA’s
Transportation Enhancement program,
which may be used for activities such as:
conducting archeological planning and re-
search; developing inventories such as those
for historic bridges and highways, and other
surface transportation-related structures;
conducting studies to determine the extent
of water pollution due to highway runoff;
and conducting studies to reduce vehicle-
caused wildlife mortality while maintaining
habitat connectivity.

The FHWA and the FTA encourage State
DOTs, MPOs, and public transportation oper-
ators to seek partners for some of these stud-
ies from environmental, regulatory, and re-
source agencies, non-government organiza-
tions, and other government and private sec-
tor entities with similar data needs, or envi-
ronmental interests. In some cases, these
partners may contribute data and expertise
to the studies, as well as funding.

17. What staffing or organizational arrange-
ments may be helpful in allowing planning
products to be accepted in the NEPA proc-
ess?

Certain organizational and staffing ar-
rangements may support a more integrated
approach to the planning/NEPA decision-
making continuum. In many cases, planning
organizations do not have environmental ex-
pertise on staff or readily accessible. Like-
wise, the review and regulatory responsibil-
ities of many environmental, regulatory, and
resource agencies make involvement in the
transportation planning process a challenge
for staff resources. These challenges may be
partially met by improved use of the outputs
of each agency’s planning resources and by
augmenting their capabilities through great-
er use of GIS and remote sensing tech-
nologies (see hittp:/www.gis.fhwa.dot.gov/ for
additional information on the use of GIS).
Sharing databases and the planning products
of local land use decision-makers and State
and Federal environmental, regulatory, and
resource agencies also provide efficiencies in
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acquiring and sharing the data and informa-
tion needed for both transportation planning
and NEPA work.

Additional opportunities such as shared
staff, training across disciplines, and (in
some cases) reorganizing to eliminate struc-
tural divisions between planning and NEPA
practitioners may also need to be considered
in order to better integrate NEPA consider-
ations into transportation planning studies.
The answers to the following two questions
also contain useful information on training
and staffing opportunities.

18. How have environmental, regulatory, and
resource agency liaisons (Federally and State
DOT funded positions) and partnership agree-
ments been used to provide the expertise and
interagency participation needed to enhance
the consideration of environmental factors in
the planning process?

For several years, States have utilized
Federal and State transportation funds to
support focused and accelerated project re-
view by a variety of local, State, Tribal, and
Federal agencies. While Section 1309(e) of the
TEA-21 and its successor in SAFETEA-LU
section 6002 speak specifically to transpor-
tation project streamlining, there are other
authorities that have been used to fund posi-
tions, such as the Intergovernmental Co-
operation Act (31 U.S.C. 6505). In addition,
long-term, on-call consultant contracts can
provide backfill support for staff that are de-
tailed to other parts of an agency for tem-
porary assignments. At last count (as of
2015), over 200 positions were being funded.
Additional information on interagency fund-
ing agreements is available at: http:/environ-
ment.fhwa.dot.gov/strmlng/igdocs/index.hitm.

Moreover, every State has advanced a vari-
ety of stewardship and streamlining initia-
tives that necessitate early involvement of
environmental, regulatory, and resource
agencies in the project development process.
Such process improvements have: addressed
the exchange of data to support avoidance
and impact analysis; established formal and
informal consultation and review schedules;
advanced mitigation strategies; and resulted
in a variety of programmatic reviews. Inter-
agency agreements and work plans have
evolved to describe performance objectives,
as well as specific roles and responsibilities
related to new streamlining initiatives.
Some States have improved collaboration
and efficiency by co-locating environmental,
regulatory, and resource and transportation
agency staff.
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19. What training opportunities are available to
MPOs, State DOTs, public transportation op-
erators and environmental, regulatory, and
resource agencies to assist in their under-
standing of the transportation planning and
NEPA processes?

Both the FHWA and the FTA offer a vari-
ety of transportation planning, public in-
volvement, and NEPA courses through the
National Highway Institute and/or the Na-
tional Transit Institute. Of particular note is
the Linking Planning and NEPA Workshop,
which provides a forum and facilitated group
discussion among and between State DOT;
MPO; Federal, Tribal, and State environ-
mental, regulatory, and resource agencies;
and FHWA/FTA representatives (at both the
executive and program manager levels) to
develop a State-specific action plan that will
provide for strengthened linkages between
the transportation planning and NEPA proc-
esses.

Moreover, the U.S. Fish and Wildlife Serv-
ice offers Green Infrastructure Workshops
that are focused on integrating planning for
natural resources (‘‘green infrastructure’’)
with the development, economic, and other
infrastructure needs of society (‘‘gray infra-
structure”).

Robust planning and multi-issue environ-
mental screening requires input from a wide
variety of disciplines, including information
technology; transportation planning; the
NEPA process; and regulatory, permitting,
and environmental specialty areas (e.g.,
noise, air quality, and biology). Senior man-
agers at transportation and partner agencies
can arrange a variety of individual training
programs to support learning curves and
skill development that contribute to a
strengthened link of the transportation plan-
ning and NEPA processes. Formal and infor-
mal mentoring on an intra-agency basis can
be arranged. Employee exchanges within and
between agencies can be periodically sched-
uled, and persons involved with professional
leadership programs can seek temporary as-
signments with partner agencies.

IV. ADDITIONAL INFORMATION ON THIS TOPIC

Valuable sources of information are
FHWA’s environment Web site (http:/
www.fhwa.dot.gov/environment/index.htm) and
FTA’s environmental streamlining Web site
(http://www.environment.fta.dot.gov). Another
source of information and case studies is
NCHRP Report 8-38 (Consideration of Envi-
ronmental Factors in Transportation Sys-
tems Planning), which is available at http:/
In addi-
tion, AASHTO’s Center for Environmental
Excellence Web site is continuously updated
with news and links to information of inter-
est to transportation and environmental pro-
fessionals
(www.transportation.environment.org).
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PART 460—PUBLIC ROAD MILEAGE
FOR APPORTIONMENT OF HIGH-
WAY SAFETY FUNDS

Sec.

460.1 Purpose.
460.2 Definitions.
460.3 Procedures.

AUTHORITY: 23 U.S.C. 315, 402(c); 49 CFR
1.48.

SOURCE: 40 FR 44322, Sept. 26, 1975, unless
otherwise noted.

§460.1 Purpose.

The purpose of this part is to pre-
scribe the policies and procedures fol-
lowed in identifying and reporting pub-
lic road mileage for utilization in the
statutory formula for the apportion-
ment of highway safety funds under 23
U.S.C. 402(c).

§460.2 Definitions.

As used in this part:

(a) Public road means any road under
the jurisdiction of and maintained by a
public authority and open to public
travel.

(b) Public authority means a Federal,
State, county, town, or township, In-
dian tribe, municipal or other local
government or instrumentality there-
of, with authority to finance, build, op-
erate or maintain toll or toll-free high-
way facilities.

(c) Open to public travel means that
the road section is available, except
during scheduled ©periods, extreme
weather or emergency conditions, pass-
able by four-wheel standard passenger
cars, and open to the general public for
use without restrictive gates, prohibi-
tive signs, or regulation other than re-
strictions based on size, weight, or
class of registration. Toll plazas of pub-
lic toll roads are not considered re-
strictive gates.

(d) Maintenance means the preserva-
tion of the entire highway, including
surfaces, shoulders, roadsides, struc-
tures, and such traffic control devices
as are necessary for its safe and effi-
cient utilization.

(e) State means any one of the 50
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam,
American Samoa, and the Common-
wealth of the Northern Mariana Is-
lands. For the purpose of the applica-

§460.3

tion of 23 U.S.C. 402 on Indian reserva-
tions, State and Governor of a State in-
clude the Secretary of the Interior.

[40 FR 44322, Sept. 26, 1975, as amended at 76
FR 12849, Mar. 9, 2011]

§460.3 Procedures.

(a) General requirements. 23 U.S.C.
402(c) provides that funds authorized to
carry out section 402 shall be appor-
tioned according to a formula based on
population and public road mileage of
each State. Public road mileage shall
be determined as of the end of the cal-
endar year preceding the year in which
the funds are apportioned and shall be
certified to by the Governor of the
State or his designee and subject to the
approval of the Federal Highway Ad-
ministrator.

(b) State public road mileage. Each
State must annually submit a certifi-
cation of public road mileage within
the State to the Federal Highway Ad-
ministration Division Administrator
by the date specified by the Division
Administrator. Public road mileage on
Indian reservations within the State
shall be identified and included in the
State mileage and in computing the
State’s apportionment.

(c) Indian reservation public road mile-
age. The Secretary of the Interior or
his designee will submit a certification
of public road mileage within Indian
reservations to the Federal Highway
Administrator by June 1 of each year.

(d) Action by the Federal Highway Ad-
ministrator. (1) The certification of In-
dian reservation public road mileage,
and the State certifications of public
road mileage together with comments
thereon, will be reviewed by the Fed-
eral Highway Administrator. He will
make a final determination of the pub-
lic road mileage to be used as the basis
for apportionment of funds under 23
U.S.C. 402(c). In any instance in which
the Administrator’s final determina-
tion differs from the public road mile-
age certified by a State or the Sec-
retary of the Interior, the Adminis-
trator will advise the State or the Sec-
retary of the Interior of his final deter-
mination and the reasons therefor.
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(2) If a State fails to submit a certifi-
cation of public road mileage as re-
quired by this part, the Federal High-
way Administrator may make a deter-
mination of the State’s public road
mileage for the purpose of apportioning
funds under 23 TU.S.C. 402(c). The
State’s public road mileage determined
by the Administrator under this sub-
paragraph may not exceed 90 percent of
the State’s public road mileage utilized
in determining the most recent appor-
tionment of funds under 23 U.S.C.
402(c).
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§470.101 Purpose.

This part sets forth policies and pro-
cedures relating to the identification
of Federal-aid highways, the functional
classification of roads and streets, the
designation of urban area boundaries,
and the designation of routes on the
Federal-aid highway systems.

§470.103 Definitions.

Except as otherwise provided in this
part, terms defined in 23 U.S.C. 101(a)
are used in this part as so defined.

Consultation means that one party
confers with another identified party
and, prior to taking action(s), con-
siders that party’s views.

Cooperation means that the parties
involved in carrying out the planning,
programming and management sys-
tems processes work together to
achieve a common goal or objective.

Coordination means the comparison of
the transportation plans, programs,
and schedules of one agency with re-
lated plans, programs, and schedules of
other agencies or entities with legal
standing, and adjustment of plans, pro-
grams, and schedules to achieve gen-
eral consistency.

Federal-aid highway systems means
the National Highway System and the
Dwight D. Eisenhower National Sys-
tem of Interstate and Defense High-
ways (the ‘“‘Interstate System”’).

Federal-aid highways means highways
on the Federal-aid highway systems
and all other public roads not classified
as local roads or rural minor collec-
tors.

Governor means the chief executive of
the State and includes the Mayor of
the District of Columbia.

Metropolitan  planning organization
(MPO) means the forum for cooperative
transportation decisionmaking for the
metropolitan planning area in which
the metropolitan transportation plan-
ning process required by 23 U.S.C. 134
and 49 U.S.C. 5303-5305 must be carried
out.

Responsible local officials means—

(1) In wurbanized areas, principal
elected officials of general purpose
local governments acting through the
Metropolitan Planning Organization
designated by the Governor, or

(2) In rural areas and urban areas not
within any urbanized area, principal
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elected officials of general purpose
local governments.

State means any one of the fifty
States, the District of Columbia, Puer-
to Rico, or, for purposes of functional
classification of highways, the Virgin
Islands, American Samoa, Guam, or
the Commonwealth of the Northern
Marianas.

§470.105 Urban area boundaries and
highway functional classification.

(a) Urban area boundaries. Routes on
the Federal-aid highway systems may
be designated in both rural and urban
areas. Guidance for determining the
boundaries of urbanized and nonurban-
ized urban areas is provided in the
FHWA’s Functional Classification
Guidelines. !

(b) Highway functional classification.
(1) The State transportation agency
shall have the primary responsibility
for developing and updating a state-
wide highway functional classification
in rural and urban areas to determine
functional usage of the existing roads
and streets. Guidance criteria and pro-
cedures are provided in the FHWA’s
Functional Classification Guidelines.
The State shall cooperate with respon-
sible local officials, or appropriate Fed-
eral agency in the case of areas under
Federal jurisdiction, in developing and
updating the functional classification.

(2) The results of the functional clas-
sification shall be mapped and sub-
mitted to the Federal Highway Admin-
istration (FHWA) for approval and
when approved shall serve as the offi-
cial record for Federal-aid highways
and the basis for designation of the Na-
tional Highway System.

[62 FR 33355, June 19, 1997, as amended at 76
FR 6691, Feb. 8, 2011]

§470.107 Federal-aid highway systems.

(a) Interstate System. (1) The Dwight
D. Eisenhower National System of
Interstate and Defense Highways
(Interstate System) shall consist of
routes of highest importance to the Na-
tion, built to the uniform geometric
and construction standards of 23 U.S.C.
109(h), which connect, as directly as

1The Functional Classification Guidelines
can be viewed at http:/www.fhwa.dot.gov/
planning/fctoc.htm.

§470.107

practicable, the principal metropolitan
areas, cities, and industrial centers, in-
cluding important routes into,
through, and around urban areas, serve
the national defense and, to the great-
est extent possible, connect at suitable
border points with routes of conti-
nental importance in Canada and Mex-
ico.

(2) The portion of the Interstate Sys-
tem designated under 23 TU.S.C.
103(c)(1)(D)(2) shall not exceed 69,230
kilometers (43,000 miles). Additional
Interstate System segments are per-
mitted under the provisions of 23
U.S.C. 103(c)(4) and section 1105(e)(5)(A)
of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (ISTEA),
Pub. L. 102-240, 105 Stat. 1914, as
amended.

(b) National Highway System. (1) The
National Highway System shall consist
of interconnected urban and rural prin-
cipal arterials and highways (including
toll facilities) which serve major popu-
lation centers, international border
crossings, ports, airports, public trans-
portation facilities, other intermodal
transportation facilities and other
major travel destinations; meet na-
tional defense requirements; and serve
interstate and interregional travel. All
routes on the Interstate System are a
part of the National Highway System.

(2) The National Highway System
shall not exceed 286,983 Kkilometers
(178,250 miles).

(3) The National Highway System
shall include the Strategic Highway
Corridor Network (STRAHNET) and its
highway connectors to major military
installations, as designated by the Ad-
ministrator in consultation with ap-
propriate Federal agencies and the
States. The STRAHNET includes high-
ways which are important to the
United States strategic defense policy
and which provide defense access, con-
tinuity, and emergency capabilities for
the movement of personnel, materials,
and equipment in both peace time and
war time.

(4) The National Highway System
shall include all high priority corridors
identified in section 1105(c) of the
ISTEA.

[62 FR 33355, June 19, 1997, as amended at 76
FR 6691, Feb. 8, 2011]
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§470.109 System procedures—General.

(a) The State transportation agency,
in consultation with responsible local
officials, shall have the responsibility
for proposing to the Federal Highway
Administration all official actions re-
garding the designation, or revision, of
the Federal-aid highway systems.

(b) The routes of the Federal-aid
highway systems shall be proposed by
coordinated action of the State trans-
portation agencies where the routes in-
volve State-line connections.

(c) The designation of routes on the
Federal-aid highway systems shall be
in accordance with the planning proc-
ess required, pursuant to the provisions
at 23 U.S.C. 135, and, in urbanized
areas, the provisions at 23 U.S.C. 134(a).
The State shall cooperate with local
and regional officials. In urbanized
areas, the local officials shall act
through the metropolitan planning or-
ganizations designated for such areas
under 23 U.S.C. 134.

(d) In areas under Federal jurisdic-
tion, the designation of routes on the
Federal-aid highway systems shall be
coordinated with the appropriate Fed-
eral agency.

§470.111 Interstate
dures.

(a) Proposals for system actions on
the Interstate System shall include a
route description and a statement of
justification. Proposals shall also in-
clude statements regarding coordina-
tion with adjoining States on State-
line connections, with responsible local
officials, and with officials of areas
under Federal jurisdiction.

(b) Proposals for Interstate or future
Interstate designation under 23 U.S.C.
103(c)(4)(A) or (B), as logical additions
or connections, shall consider the cri-
teria contained in appendix A of this
subpart. For designation as a part of
the Interstate system, 23 TU.S.C.
103(c)(4)(A) requires that a highway
meet all the standards of a highway on
the Interstate System, be a logical ad-
dition or connection to the Interstate
System, and have the affirmative rec-
ommendation of the State or States in-
volved. For designation as a future
part of the Interstate System, 23 U.S.C.
103(c)(4)(B) requires that a highway be
a logical addition or connection to the

System  proce-
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Interstate System, have the affirma-
tive recommendation of the State or
States involved, and have the written
agreement of the State or States in-
volved that such highway will be con-
structed to meet all the standards of a
highway on the Interstate System
within twenty-five years of the date of
the agreement between the FHWA Ad-
ministrator and the State or States in-
volved. Such highways must also be on
the National Highway System.

(¢c) Routes proposed for Interstate
designation under section 332(a)(2) of
the NHS Designation Act of 1995 (NHS
Act) shall be constructed to Interstate
standards and connect to the Inter-
state System. Proposals shall consider
the criteria contained in appendix B of
this subpart.

(d) Proposals for Interstate route
numbering shall be submitted by the
State transportation agency to the
Route Numbering Committee of the
American Association of State High-
way and Transportation Officials.

(e) Signing of corridors federally des-
ignated as future Interstate routes can
follow the criteria contained in appen-
dix C of this subpart. No law, rule, reg-
ulation, map, document, or other
record of the United States, or of any
State or political subdivision thereof,
shall refer to any highway under 23
U.S.C. 103(c), nor shall any such high-
way be signed or marked, as a highway
on the Interstate System until such
time as such highway is constructed to
the geometric and construction stand-
ards for the Interstate System and has
been designated as a part of the Inter-
state System.

[62 FR 33355, June 19, 1997, as amended at 76
FR 6691, Feb. 8, 2011]

§470.113 National
procedures.

(a) Proposals for system actions on
the National Highway System shall in-
clude a route description, a statement
of justification, and statements of co-
ordination with adjoining States on
State-line connections, with respon-
sible local officials, and with officials
of areas under Federal jurisdiction.

(b) Proposed modifications to the Na-
tional Highway System shall enhance
the national transportation character-
istics of the National Highway System

Highway System
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and shall follow the criteria listed in
§470.107. Proposals shall also consider
the criteria contained in appendix D of
this subpart.

§470.115 Approval authority.

(a) The Federal Highway Adminis-
trator will approve Federal-aid high-
way system actions involving the des-
ignation, or revision, of routes on the
Interstate System, including route
numbers, future Interstate routes, and
routes on the National Highway Sys-
tem.

(b) The Federal Highway Adminis-
trator will approve functional classi-
fication actions.

APPENDIX A TO SUBPART A OF PART
470—GUIDANCE CRITERIA FOR EVALU-
ATING REQUESTS FOR INTERSTATE
SYSTEM DESIGNATIONS UNDER 23
U.S.C. 103(c)(4)(A) AND (B)

Section 103(c)(4)(A) and (B), of title 23,
U.S.C., permits States to request the des-
ignation of National Highway System routes
as parts or future parts of the Interstate Sys-
tem. The FHWA Administrator may approve
such a request if the route is a logical addi-
tion or connection to the Interstate System
and has been, or will be, constructed to meet
Interstate standards. The following are the
general criteria to be used to evaluate 23
U.S.C. 103(c) requests for Interstate System
designations.

1. The proposed route should be of suffi-
cient length to serve long-distance Inter-
state travel, such as connecting routes be-
tween principal metropolitan cities or indus-
trial centers important to national defense
and economic development.

2. The proposed route should not duplicate
other Interstate routes. It should serve
Interstate traffic movement not provided by
another Interstate route.

3. The proposed route should directly serve
major highway traffic generators. The term
“major highway traffic generator’” means ei-
ther an urbanized area with a population
over 100,000 or a similar major concentrated
land use activity that produces and attracts
long-distance Interstate and statewide travel
of persons and goods. Typical examples of
similar major concentrated land use activi-
ties would include a principal industrial
complex, government center, military instal-
lation, or transportation terminal.

4. The proposed route should connect to
the Interstate System at each end, with the
exception of Interstate routes that connect
with continental routes at an international
border, or terminate in a ‘“‘major highway
traffic generator’ that is not served by an-
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other Interstate route. In the latter case, the
terminus of the Interstate route should con-
nect to routes of the National Highway Sys-
tem that will adequately handle the traffic.
The proposed route also must be functionally
classified as a principal arterial and be a
part of the National Highway System sys-
tem.

5. The proposed route must meet all the
current geometric and safety standards cri-
teria as set forth in 23 CFR part 625 for high-
ways on the Interstate System, or a formal
agreement to construct the route to such
standards within 25 years must be executed
between the State(s) and the Federal High-
way Administration. Any proposed excep-
tions to the standards shall be approved at
the time of designation.

6. A route being proposed for designation
under 23 U.S.C. 103(c)(4)(B) must have an ap-
proved final environmental document (in-
cluding, if required, a 49 U.S.C. 303(c) [Sec-
tion 4(f)] approval) covering the route and
project action must be ready to proceed with
design at the time of designation. Routes
constructed to Interstate standards are not
necessarily logical additions to the Inter-
state System unless they clearly meet all of
the above criteria.

[40 FR 42344, Sept. 12, 1975. Redesignated at
41 FR 51396, Nov. 22, 1976, as amended at 76
FR 6692, Feb. 8, 2011]

APPENDIX B TO SUBPART A OF PART
470—DESIGNATION OF SEGMENTS OF
SECTION 332(a)(2) CORRIDORS AS
PARTS OF THE INTERSTATE SYSTEM

The following guidance is comparable to
current procedures for Interstate System
designation requests under 23 TU.S.C.
103(c)(4)(A). All Interstate System additions
must be approved by the Federal Highway
Administrator. The provisions of section
332(a)(2) of the NHS Act have also been incor-
porated into the ISTEA as section
1105(e)(5)(A).

1. The request must be submitted through
the appropriate FHWA Division Office to the
Associate Administrator for Program Devel-
opment (HEP-10). Comments and rec-
ommendations by the division and regional
offices are requested.

2. The State DOT secretary (or equivalent)
must request that the route segment be
added to the Interstate System. The exact
location and termini must be specified. If the
route segment involves more than one State,
each affected State must submit a separate
request.

3. The request must provide information to
support findings that the segment (a) is built
to Interstate design standards and (b) con-
nects to the existing Interstate System. The
segment should be of sufficient length to
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provide substantial service to the travelling
public.

4. The request must also identify and jus-
tify any design exceptions for which ap-
proval is requested.

5. Proposed Interstate route numbering for
the segment must be submitted to FHWA
and the American Association of State High-
way and Transportation Officials Route
Numbering.

[40 FR 42344, Sept. 12, 1975. Redesignated at
41 FR 51396, Nov. 22, 1976, as amended at 76
FR 6692, Feb. 8, 2011]

APPENDIX C TO SUBPART A OF PART
470—POLICY FOR THE SIGNING AND
NUMBERING OF FUTURE INTERSTATE
CORRIDORS DESIGNATED BY SECTION
332 OF THE NHS DESIGNATION ACT OF
1995 OR DESIGNATED UNDER 23 U.S.C.
103(c)()(B)

PoLicy

State transportation agencies are per-
mitted to erect informational Interstate
signs along a federally designated future
Interstate corridor only after the specific
route location has been established for the
route to be constructed to Interstate design
standards.

CONDITIONS

1. The corridor must have been designated
a future part of the Interstate System under
section 332(a)(2) of the NHS Designation Act
of 1995 or 23 U.S.C. 103(c)(4)(B).

2. The specific route location to appro-
priate termini must have received Federal
Highway (FHWA) environmental clearance.
Where FHWA environmental clearance is not
required or Interstate standards have been
met, the route location must have been pub-
licly announced by the State.

3. Numbering of future Interstate route
segments must be coordinated with affected
States and be approved by the American As-
sociation of State Highway and Transpor-
tation Officials and the FHWA at Head-
quarters. Short portions of a multistate cor-
ridor may require use of an interim 3-digit
number.

4. The State shall coordinate the location
and content of signing near the State line
with the adjacent State.

5. Signing and other identification of a fu-
ture Interstate route segment must not indi-
cate, nor imply, that the route is on the
Interstate System.

6. The FHWA Division Office must confirm
in advance that the above conditions have
been met and approve the general locations
of signs.

23 CFR Ch. | (4-1-17 Edition)

SIGN DETAILS

1. Signs may not be used to give directions
and should be away from directional signs,
particularly at interchanges.

2. An Interstate shield may be located on a
green informational sign of a few words. For
example: Future Interstate Corridor or Fu-
ture I-00 Corridor.

3. The Interstate shield may not include
the word ‘‘Interstate.”

4. The FHWA Division Office must approve
the signs as to design, wording, and detailed
location.

[40 FR 42344, Sept. 12, 1975. Redesignated at
41 FR 51396, Nov. 22, 1976, as amended at 76
FR 6692, Feb. 8, 2011]

APPENDIX D TO SUBPART A OF PART
470—GUIDANCE CRITERIA FOR EVALU-
ATING REQUESTS FOR MODIFICATIONS
TO THE NATIONAL HIGHWAY SYSTEM

Section 103(b), of title 23, U.S.C., allows the
States to propose modifications to the Na-
tional Highway System (NHS) and author-
izes the Secretary to approve such modifica-
tions provided that they meet the criteria
established for the NHS and enhance the
characteristics of the NHS. In proposing
modifications under 23 U.S.C. 103(b), the
States must cooperate with local and re-
gional officials. In urbanized areas, the local
officials must act through the metropolitan
planning organization (MPO) designated for
such areas under 23 U.S.C. 134. The following
guidance criteria should be used by the
States to develop proposed modifications to
the NHS.

1. Proposed additions to the NHS should be
included in either an adopted State or met-
ropolitan transportation plan or program.

2. Proposed additions should connect at
each end with other routes on the NHS or
serve a major traffic generator.

3. Proposals should be developed in con-
sultation with local and regional officials.

4. Proposals to add routes to the NHS
should include information on the type of
traffic served (i.e., percent of trucks, average
trip length, local, commuter, interregional,
interstate) by the route, the population cen-
ters or major traffic generators served by the
route, and how this service compares with
existing NHS routes.

5. Proposals should include information on
existing and anticipated needs and any
planned improvements to the route.

6. Proposals should include information
concerning the possible effects of adding or
deleting a route to or from the NHS might
have on other existing NHS routes that are
in close proximity.

7. Proposals to add routes to the NHS
should include an assessment of whether
modifications (adjustments or deletions) to
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existing NHS routes, which provide similar
service, may be appropriate.

8. Proposed modifications that might af-
fect adjoining States should be developed in
cooperation with those States.

9. Proposed modifications consisting of
connections to major intermodal facilities
should be developed using the criteria set
forth below. These criteria were used for
identifying initial NHS connections to major
intermodal terminals. The primary criteria
are based on annual passenger volumes, an-
nual freight volumes, or daily vehicular traf-
fic on one or more principal routes that
serve the intermodal facility. The secondary
criteria include factors which underscore the
importance of an intermodal facility within
a specific State.

PRIMARY CRITERIA

Commercial Aviation Airports

1. Passengers—scheduled commercial serv-
ice with more than 250,000 annual
enplanements.

2. Cargo—100 trucks per day in each direc-
tion on the principal connecting route, or
100,000 tons per year arriving or departing by
highway mode.

Ports

1. Terminals that handle more than 50,000
TEUs (a volumetric measure of containerized
cargo which stands for twenty-foot equiva-
lent units) per year, or other units measured
that would convert to more than 100 trucks
per day in each direction. (Trucks are de-
fined as large single-unit trucks or combina-
tion vehicles handling freight.)

2. Bulk commodity terminals that handle
more than 500,000 tons per year by highway
or 100 trucks per day in each direction on the
principal connecting route. (If no individual
terminal handles this amount of freight, but
a cluster of terminals in close proximity to
each other does, then the cluster of termi-
nals could be considered in meeting the cri-
teria. In such cases, the connecting route
might terminate at a point where the traffic
to several terminals begins to separate.)

3. Passengers—terminals that handle more
than 250,000 passengers per year or 1,000 pas-
sengers per day for at least 90 days during
the year.

Truck/Rail

1. 50,000 TEUs per year, or 100 trucks per
day, in each direction on the principal con-
necting route, or other units measured that
would convert to more than 100 trucks per
day in each direction. (Trucks are defined as
large single-unit trucks or combination vehi-
cles carrying freight.)
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Pipelines

1. 100 trucks per day in each direction on
the principal connecting route.

Amtrak

1. 100,000 passengers per year (entrain-
ments and detrainments). Joint Amtrak,
intercity bus and public transit terminals
should be considered based on the combined
passenger volumes. Likewise, two or more
separate facilities in close proximity should
be considered based on combined passenger
volumes.

Intercity Bus

1. 100,000 passengers per year (boardings
and deboardings).

Public Transit

1. Stations with park and ride lots with
more than 500 vehicle parking spaces, or 5,000
daily bus or rail passengers, with significant
highway access (i.e., a high percentage of the
passengers arrive by cars and buses using a
route that connects to another NHS route),
or a major hub terminal that provides for
the transfer of passengers among several bus
routes. (These hubs should have a significant
number of buses using a principal route con-
necting with the NHS.)

Ferries

1. Interstate/international—1,000 pas-
sengers per day for at least 90 days during
the year. (A ferry which connects two termi-
nals within the same metropolitan area
should be considered as local, not inter-
state.)

2. Local—see public transit criteria above.

SECONDARY CRITERIA

Any of the following criteria could be used
to justify an NHS connection to an inter-
modal terminal where there is a significant
highway interface:

1. Intermodal terminals that handle more
than 20 percent of passenger or freight vol-
umes by mode within a State;

2. Intermodal terminals identified either in
the Intermodal Management System or the
State and metropolitan transportation plans
as a major facility;

3. Significant investment in, or expansion
of, an intermodal terminal; or

4. Connecting routes targeted by the State,
MPO, or others for investment to address an
existing, or anticipated, deficiency as a re-
sult of increased traffic.

PROXIMATE CONNECTIONS

Intermodal terminals, identified under the
secondary criteria noted above, may not
have sufficient highway traffic volumes to
justify an NHS connection to the terminal.
States and MPOs should fully consider
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whether a direct connection should be identi-
fied for such terminals, or whether being in
the proximity (2 to 3 miles) of an NHS route
is sufficient.

Subparts B-C [Reserved]

PART 490—NATIONAL PERFORM-
ANCE MANAGEMENT MEASURES

Subpart A—General Information

Sec.

490.101 Definitions.
490.103—490.109 [Reserved]

490.111 Incorporation by reference.

Subpart B—National Performance Man-
agement Measures for the Highway
Safety Improvement Program

490.201 Purpose.

490.203 Applicability.

490.205 Definitions.

490.207 National performance management
measures for the Highway Safety Im-
provement Program.

490.209 Establishment of performance tar-
gets.

490.211 Determining whether a State depart-
ment of transportation has met or made
significant progress toward meeting per-
formance targets.

490.213 Reporting of targets for the Highway
Safety Improvement Program.

Subpart C—National Performance Man-
agement Measures for the Assessing
Pavement Condition

490.301 Purpose.

490.303 Applicability.

490.305 Definitions.

490.307 National performance management
measures for assessing pavement condi-
tion.

490.309 Data requirements.

490.311 Calculation of pavement metrics.

490.313 Calculation of performance manage-
ment measures.

490.315 Establishment of minimum level for
condition of pavements.

490.317 Penalties for not maintaining min-
imum Interstate System pavement con-
dition.

490.319 Other requirements.

Subpart D—National Performance Man-
agement Measures for Assessing
Bridge Condition

490.401 Purpose.

490.403 Applicability.

490.405 Definitions.

490.407 National performance management
measures for assessing bridge condition.
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490.409 Calculation of National performance
management measures for assessing
bridge condition.

490.411 Establishment of minimum level for
condition for bridges.

490.413 Penalties for not maintaining bridge
condition.

Subpart E—National Performance Man-
agement Measures To Assess Perform-
ance of the National Highway System

490.501
490.503

Purpose.

Applicability.

490.505 Definitions.

490.507 National performance management
measures for system performance.

490.509 Data requirements.

490.511 Calculation of National
System performance metrics.

490.513 Calculation of National
System performance measures.

Highway

Highway

Subpart F—National Performance Man-
agement Measures To Assess Freight
Movement on the Interstate System

490.601 Purpose.

490.603 Applicability.

490.605 Definitions.

490.607 National performance management
measures to assess freight movement on
the Interstate System.

490.609 Data requirements.

490.611 Calculation of Truck Travel Time
Reliability metrics.

490.613 Calculation of Freight Reliability
measure.

Subpart G—National Performance Man-
agement Measure for Assessing the
Congestion Mitigation and Air Quality
Improvement Program—Traffic Con-
gestion

490.701 Purpose.

490.703 Applicability.

490.705 Definitions.

490.707 National performance management
measure for traffic congestion.

490.709 Data requirements.

490.711 Calculation of Peak Hour Excessive
Delay metric.

490.713 Calculation of Traffic Congestion
measures.

Subpart H—National Performance Man-
agement Measures to Assess the Con-
gestion Mitigation and Air Quality Im-
provement Program—On-Road Mobile
Source Emissions

490.801 Purpose.
490.803 Applicability.
490.805 Definitions.
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490.807 National performance management
measure for assessing on-road mobile
source emissions for the purposes of the
Congestion Mitigation and Air Quality
Improvement Program.

490.809 Data requirements.

490.811 Calculation of Total Emissions Re-
duction measure.

AUTHORITY: 23 U.S.C. 134, 135, 148(i) and 150;
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SOURCE: 81 FR 13913, Mar. 15, 2016, unless
otherwise noted.

Subpart A—General Information

§490.101 Definitions.

Unless otherwise specified, the fol-
lowing definitions apply to this part:

Highway Performance Monitoring Sys-
tem (HPMS) is a national level highway
information system that includes data
on the extent, condition, performance,
use, and operating characteristics of
the Nation’s highways.

Measure means an expression based
on a metric that is used to establish
targets and to assess progress toward
meeting the established targets (e.g., a
measure for flight on-time performance
is percent of flights that arrive on
time, and a corresponding metric is an
arithmetic difference between sched-
uled and actual arrival time for each
flight).

Metric means a quantifiable indicator
of performance or condition.

Non-urbanized area means a single ge-
ographic area that comprises all of the
areas in the State that are not ‘‘urban-
ized areas’ under 23 U.S.C. 101(a)(34).

Target means a quantifiable level of
performance or condition, expressed as
a value for the measure, to be achieved
within a time period required by the
Federal Highway Administration
(FHWA).

§§490.103-490.109 [Reserved]

§490.111 Incorporation by reference.

(a) Certain material is incorporated
by reference into this part with the ap-
proval of the Director of the Federal
Register under 5 U.S.C. 5562(a) and 1
CFR part 51. To enforce any edition
other than that specified in this sec-
tion, FHWA must publish a notice of
change in the FEDERAL REGISTER and
the material must be available to the
public. All approved material is avail-
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able for inspection at the Federal High-
way Administration, Office of Highway
Policy Information (202-366-4631) and is
available from the sources listed below.
It is also available for inspection at the
National Archives and Records Admin-
istration (NARA). For information on
the availability of this material at
NARA, call 202-741-6030 or go to http:/
www.archives.gov/federal register/

code of federal regulations/

ibr _locations.html.

(b)-(c) [Reserved]

(d) American National Standards In-
stitute, Inc., 1899 Li Street NW., 11th
Floor, Washington, DC 20036, (202) 293-
8020, www.ansi.org.

(1) ANSI D16.1-2007, Manual on Clas-
sification of Motor Vehicle Traffic Ac-
cidents. Tth Edition, approved August
2, 2007 (also available from National
Safety Council, 1121 Spring Lake Drive,
Itasca, Illinois 60143-3201, (http:/www-
nrd.nhtsa.dot.gov/Pubs/07D16.pdf) IBR
approved for §490.205.

(2) [Reserved]

(e) The U.S. Department of Transpor-
tation, 1200 New Jersey Avenue SE.,
Washington, DC 20590, www.dot.gov.

(1) DOT HS 811 631, Model Minimum
Uniform Crash Criteria (MMUCC)
Guideline, 4th Edition, July 2012 (also
available at http:/mmucc.us/sites/default/
filesyMMUCC 4th Ed.pdf) IBR ap-
proved for §§490.205 and 490.207(c).

(2) [Reserved]

EFFECTIVE DATE NOTE: At 82 FR 6031, Jan.
18, 2017, subpart A was revised, effective Feb.
17, 2017. At 82 FR 10441, Feb. 13, 2017, the ef-
fective date was delayed to Mar. 21, 2017. At
14438, Mar. 21, 2017, the effective date was
further delayed until May 20, 2017. For the
convenience of the user, the revised text is
set forth as follows:

Subpart A—General Information

§490.101 Definitions.

Unless otherwise specified, the following
definitions apply to this part:

American Community Survey (ACS) is a na-
tional level ongoing survey from the U.S.
Census Bureau that includes data on jobs,
occupations, educational attainment, trans-
portations patterns, and other topics of the
Nation’s population.

Attainment area as used in this part is de-
fined in §450.104 of this chapter, Transpor-
tation Planning and Programming Defini-
tions.
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Bridge as used in this part is defined in
§650.305 of this chapter, the National Bridge
Inspection Standards.

Criteria pollutant is any pollutant for which
there is established a NAAQS at 40 CFR part
50. The transportation related criteria pol-
lutants per 40 CFR 93.102(b)(1) are carbon
monoxide, nitrogen dioxide, ozone, and par-
ticulate matter (PM,o and PM,5s).

Full extent means continuous collection
and evaluation of pavement condition data
over the entire length of the roadway.

Highway Performance Monitoring System
(HPMS) is a national level highway informa-
tion system that includes data on the extent,
condition, performance, use, and operating
characteristics of the Nation’s highways.

Mainline highways means the through trav-
el lanes of any highway. Mainline highways
specifically exclude ramps, shoulders, turn
lanes, crossovers, rest areas, and other pave-
ment surfaces that are not part of the road-
way normally traveled by through traffic.

Maintenance area as used in this part is de-
fined in §450.104 of this chapter, Transpor-
tation Planning and Programming Defini-
tions. For the purposes of this part, areas
that have reached the end of their 20-year
maintenance period! are not considered as
maintenance areas.

Measure means an expression based on a
metric that is used to establish targets and
to assess progress toward achieving the es-
tablished targets (e.g., a measure for flight
on-time performance is percent of flights
that arrive on time, and a corresponding
metric is an arithmetic difference between
scheduled and actual arrival time for each
flight).

Metric means a quantifiable indicator of
performance or condition.

Metropolitan Planning Organization (MPO)
as used in this part is defined in §450.104 of
this chapter, Transportation Planning and
Programming Definitions.

Metropolitan Planning Area as used in this
part is defined in §450.104 of this chapter,
Transportation Planning and Programming
Definitions.

National Ambient Air Quality Standards
(NAAQS) as used in this part is defined in
§450.104 of this chapter, Transportation Plan-
ning and Programming Definitions.

National Bridge Inventory (NBI) is an FHWA
database containing bridge information and
inspection data for all highway bridges on

1The maintenance period in CAA Section
175A (42 U.S.C. 7505a) requires the submittal
of two maintenance plans totaling 20 years,
unless the applicable implementation plan
specifics a longer maintenance period. The
end of the maintenance period is 20-years
from the effective date of the re-designation
to attainment and approval of the first 10-
year maintenance plan.
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public roads, on and off Federal-aid high-
ways, including tribally owned and federally
owned bridges, that are subject to the Na-
tional Bridge Inspection Standards (NBIS).

National Performance Management Research
Data Set (NPMRDS) means a data set derived
from vehicle/passenger probe data (sourced
from Global Positioning Station (GPS), navi-
gation units, cell phones) that includes aver-
age travel times representative of all traffic
on each mainline highway segment of the
National Highway System (NHS), and addi-
tional travel times representative of freight
trucks for those segments that are on the
Interstate System. The data set includes
records that contain average travel times for
every 15 minutes of every day (24 hours) of
the year recorded and calculated for every
travel time segment where probe data are
available. The NPMRDS does not include
any imputed travel time data.

Nonattainment area as used in this part is
defined in §450.104 of this chapter, Transpor-
tation Planning and Programming Defini-
tions.

Non-SOV travel is defined as any travel
mode other than driving alone in a motor-
ized vehicle (i.e., single occupancy vehicle or
SOV travel), including travel avoided by
telecommuting.

Non-urbanized area means a single geo-
graphic area that comprises all of the areas
in the State that are not ‘‘urbanized areas”
under 23 U.S.C. 101(a)(34).

Performance period means a determined
time period during which condition/perform-
ance is measured and evaluated to: Assess
condition/performance with respect to base-
line condition/performance; and track
progress toward the achievement of the tar-
gets that represent the intended condition/
performance level at the midpoint and at the
end of that time period. The term ‘‘perform-
ance period” applies to all measures in this
part, except the measures for the Highway
Safety Improvement Program (HSIP) in sub-
part B of this part. Each performance period
covers a 4-year duration beginning on a spec-
ified date (provided in §490.105).

Reporting segment means the length of road-
way that the State Department of Transpor-
tation (DOT) and MPOs define for metric cal-
culation and reporting and is comprised of
one or more travel time segments.

Target means a quantifiable level of per-
formance or condition, expressed as a value
for the measure, to be achieved within a
time period required by the Federal Highway
Administration (FHWA).

Transportation Management Area (TMA) as
used in this part is defined in §450.104 of this
chapter, Transportation Planning and Pro-
gramming Definitions.

Travel time data set means either the
NPMRDS or an equivalent data set that is
used by State DOTs and MPOs as approved
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by FHWA, to carry out the requirements in
subparts E, F, and G of this part.

Travel time reliability means the consistency
or dependability of travel times from day to
day or across different times of the day.

Travel time segment means a contiguous
stretch of the NHS for which average travel
time data are summarized in the travel time
data set.

Truck freight bottleneck, as used in this
part, is defined as a segment of roadway
identified by the State DOT as having con-
straints that cause a significant impact on
freight mobility and reliability. Bottlenecks
may include highway sections that do not
meet thresholds for freight reliability identi-
fied in §490.613 or other locations identified
by the State DOT. Causes may include recur-
ring congestion, causing delays in freight
movement, or roadway features that impact
truck movements, such as steep grades, sub-
standard vertical or horizontal clearances,
weight restrictions, delays at border cross-
ings or terminals, or truck operating restric-
tions.

§490.103 Data requirements.

(a) In general. Unless otherwise noted in
paragraphs (b) through (g) of this section,
the data requirements in this section apply
to the measures identified in subparts C
through H of this part. Additional data re-
quirements for specific performance manage-
ment measures are identified in 23 CFR sec-
tions—

(1) 490.309 for the condition of pavements
on the Interstate System;

(2) 490.309 for the condition of pavements
on the non-Interstate NHS;

(3) 490.409 for the condition of bridges on
the NHS;

(4) 490.509 for the performance of the Inter-
state System;

(5) 490.509 for the performance of the non-
Interstate NHS;

(6) 490.609 for the freight movement on the
Interstate System;

(7) 490.709 for traffic congestion; and

(8) 490.809 for on-road mobile source emis-
sions.

(b) Urbanized area data. The State DOTs
shall submit urbanized area data, including
boundaries of urbanized areas, in accordance
with the HPMS Field Manual for the purpose
of the additional targets for urbanized and
non-urbanized areas in §490.105(e) and estab-
lishing and reporting on targets for the
CMAQ Traffic Congestion measures in
§490.707. The boundaries of urbanized areas
shall be identified based on the most recent
U.S. Decennial Census, unless FHWA ap-
proves adjustments to the urbanized area as
provided by 23 U.S.C. 101(a)(34) and these ad-
justments are submitted to HPMS.

(c) Nonattainment and maintenance areas
data. The State DOTs shall use the non-
attainment and maintenance areas bound-
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aries based on the effective date of U.S. En-
vironmental Protection Agency (EPA) des-
ignations in 40 CFR part 81.

(d) National Highway System data. The
State DOTs shall document and submit the
extent of the NHS in accordance with the
HPMS Field Manual.

(e) Travel time data set. Travel time data
needed to calculate the measures in subparts
E, F, and G of this part will come from the
NPMRDS, unless the State DOT requests,
and FHWA approves, the use of an equivalent
data source(s) that meets the requirements
of this section. The State DOT shall estab-
lish, in coordination with applicable MPOs, a
single travel time data set (i.e., NPMRDS or
equivalent data set) that will be used to cal-
culate the annual metrics in subparts E, F,
and G of this part. The same data source
shall be used for each calendar year. A State
DOT and MPO(s) must use the same travel
time data set for each reporting segment for
the purposes of calculating the metrics and
measures. The use of equivalent data
source(s) shall comply with the following:

(1) State DOTs and MPOs shall use the
same equivalent data source(s) for a calendar
year;

(2) The State DOT shall request FHWA ap-
proval for the use of such equivalent data
source(s) no later than October 1st before the
beginning of the calendar year in which the
data source would be used to calculate
metrics and FHWA must approve the use of
that data source prior to a State DOT and
MPO(s)’s implementation and use of that
data source;

(3) The State DOT shall make the equiva-
lent data source(s) available to FHWA, on re-
quest;

(4) The State DOT shall maintain and use
a documented data quality plan to routinely
check the quality and accuracy of data con-
tained within the equivalent data source(s);
and

(5) If approved by FHWA, the equivalent
data source(s) shall:

(i) Be used by both the State DOT and all
MPOs within the State for all applicable
travel time segments and be referenced by
HPMS location referencing standards; and

(ii) In combination with or in place of
NPMRDS data, include:

(A) Contiguous segments that cover the
mainline highways full NHS, as defined in 23
U.S.C. 103, within the State and MPO bound-
ary; and

(B) Average travel times for at least the
same number of 156 minute intervals and the
same locations that would be available in
the NPMRDS;

(iii) Be populated with observed measured
vehicle travel times and shall not be popu-
lated with travel times derived from imputed
(historic travel times or other estimates)
methods. Segment travel times may be de-
rived from travel times reported over a
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longer time period of measurement (path
processing or equivalent);

(iv) Include, for each segment at 15 minute
intervals throughout the time periods speci-
fied in paragraphs (e)(6)(iv)(A) and (B) of this
section for each day of the year, the average
travel time, recorded to the nearest second,
representative of at least one of the fol-
lowing:

(A) All traffic on each segment of the NHS
(24 hours on Interstate; 6 a.m. to 8 p.m. for
non-Interstate NHS); or

(B) Freight vehicle traffic on each segment
of the Interstate System (24 hours);

(v) Include, for each segment, a recording
of the time and date of each 15 minute travel
time record;

(vi) Include the location (route, functional
class, direction, State), length and begin and
end points of each segment; and

(vii) Be available within 60 days of meas-
urement.

(f) Reporting segments. State DOTs, in co-
ordination with MPOs, shall define a single
set of reporting segments of the Interstate
System and non-Interstate NHS for the pur-
pose of calculating the travel time-based
measures specified in §§490.507, 490.607, and
490.707 in accordance with the following:

(1) Reporting segments shall be comprised
of one or more contiguous Travel Time Seg-
ments of same travel direction. State DOTs
have the option to accept the Travel Time
Segments in the NPMRDS as the reporting
segments;

(2) Reporting segments shall not exceed 1
mile in length in urbanized areas unless an
individual Travel Time Segment is longer
and 10 miles in length in non-urbanized areas
unless an individual Travel Time Segment is
longer;

(3) All reporting segments collectively
shall be contiguous and cover the full extent
of the directional mainline highways of the
Interstate System and non-Interstate NHS
required for reporting the measure; and

(4) The State DOT and applicable MPOs
shall document, in manner that mutually
agreed upon by all relevant parties, the co-
ordination and agreement on the travel time
data set and the defined reporting segments.

(g) Posted speed limit. State DOTs are en-
couraged to report the posted speed limits
for the full extent of the NHS in their State
via HPMS (HPMS Data Item
“Speed Limit”).

§490.105 Establishment of performance tar-
gets.

(a) In general. State DOTs shall establish
performance targets for all measures speci-
fied in paragraph (c) of this section for the
respective target scope identified in para-
graph (d) of this section with the require-
ments specified in paragraph (e) of this sec-
tion. The MPOs shall establish performance
targets for all measures specified in para-
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graph (c) of this section for respective target
scope identified in paragraph (d) of this sec-
tion with the requirements specified in para-
graph (f) of this section.

(b) Highway Safety Improvement Program
measures. State DOTs and MPOs shall estab-
lish performance targets for the Highway
Safety Improvement Program (HSIP) meas-
ures in accordance with §490.209.

(c) Applicable measures. State DOTs and
MPOs that include, within their respective
geographic boundaries, any portion of the
applicable transportation network or area
shall establish performance targets for the
performance measures identified in 23 CFR
sections—

(1) 490.307(a)(1) and (2) for the condition of
pavements on the Interstate System;

(2) 490.307(a)(3) and (4) for the condition of
pavements on the NHS (excluding the Inter-
state);

(3) 490.407(c)(1) and (2) for the condition of
bridges on the NHS;

(4) 490.507(a)(1) and (2) for the NHS Travel
Time Reliability;

(5) 490.507(b) for the greenhouse gas (GHG)
performance for the NHS;

(6) 490.607 for the freight movement on the
Interstate System;

(7) 490.707(a) and (b) for traffic congestion;
and

(8) 490.807 for on-road mobile source emis-
sions.

(d) Target scope. Targets established by
State DOTs and MPOs shall, regardless of
ownership, represent the transportation net-
work or geographic area, including bridges
that cross State borders, that are applicable
to the measures as specified in paragraphs
(d)(1) and (2) of this section.

(1) State DOTs and MPOs shall establish
statewide and metropolitan planning area
wide targets, respectively, that represent the
condition/performance of the transportation
network or geographic area that are applica-
ble to the measures, as specified in 23 CFR
sections—

(i) 490.303 for the condition of pavements
on the Interstate System measures specified
in §490.307(a)(1) and (2);

(ii) 490.303 for the condition of pavements
on the NHS (excluding the Interstate) meas-
ures specified in §490.307(a)(3) and (4);

(iii) 490.403 for the condition of bridges on
the NHS measures specified in §490.407(c)(1)
and (2);

(iv) 490.503(a)(1) for the Travel Time Reli-
ability measures specified in §490.507(a)(1)
and (2);

(v) 490.503(b) for the GHG measure for the
NHS specified in §490.507(b);

(vi) 490.603 for the Freight Reliability
measure specified in §490.607; and

(vii) 490.803 for the Total Emissions Reduc-
tion measure identified in §490.807.

(2) State DOTs and MPOs shall establish a
single urbanized area target that represents
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the performance of the transportation net-
work in each applicable area for the CMAQ
Traffic Congestion measures, as specified in
§490.703.

(3) For the purpose of target establishment
in this section and reporting targets and
progress evaluation in §490.107, State DOTs
shall describe the urbanized area boundaries
within the State boundary in the Baseline
Performance Period Report required by
§490.107(b)(1).

(e) Establishment. State DOTs shall estab-
lish targets for each of the performance
measures identified in paragraph (c) of this
section for respective target scope identified
in paragraph (d) of this section as follows:

(1) Schedule. State DOTs shall establish
targets not later than February 20, 2018, and
for each performance period thereafter, in a
manner that allows for the time needed to
meet the requirements specified in this sec-
tion and so that the final targets are sub-
mitted to FHWA by the due date provided in
§490.107(b).

(2) Coordination. State DOTs shall coordi-
nate with relevant MPOs on the selection of
targets in accordance with 23 U.S.C.
135(d)(2)(B)(A)(II) to ensure consistency, to
the maximum extent practicable.

(3) Additional targets for urbanized and non-
urbaniced areas. In addition to statewide tar-
gets, described in paragraph (d)(1) of this sec-
tion, State DOTs may, as appropriate, for
each statewide target establish additional
targets for portions of the State.

(i) State DOTs shall describe in the Base-
line Performance Period Report required by
§490.107(b)(1) the boundaries used to establish
each additional target.

(ii) State DOTs may select any number and
combination of urbanized area boundaries
and may also select a non-urbanized area
boundary for the establishment of additional
targets.

(iii) The boundaries used by the State DOT
for additional targets shall be contained
within the geographic boundary of the State.

(iv) State DOTs shall evaluate separately
the progress of each additional target and re-
port that progress as required under
§490.107(b)(2)(11)(B) and (b)(3)({ii)(B).

(v) Additional targets for urbanized areas
and the non-urbanized area are not applica-
ble to the CMAQ Traffic Congestion meas-
ures and the Total Emissions Reduction
measure in paragraphs (c¢)(7) and (8) of this
section, respectively.

(4) Time horizon for targets. State DOTs
shall establish targets for a performance pe-
riod as follows:

(i) The performance period will begin on:

(A) January 1lst of the year in which the
Baseline Performance Period Report is due
to FHWA and will extend for a duration of 4
years for the measures in paragraphs (c)(1)
through (7) of this section; and
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(B) October 1st of the year prior to which
the Baseline Performance Report is due to
FHWA and will extend for a duration of 4
years for the measure in paragraph (c)(8) of
this section.

(ii) The midpoint of a performance period
will occur 2 years after the beginning of a
performance period described in paragraph
(e)(4)(i) of this section.

(iii) Except as provided in paragraphs (e)(7)
and (e)(8)(v) of this section, State DOTs shall
establish 2-year targets that reflect the an-
ticipated condition/performance level at the
midpoint of each performance period for the
measures in paragraphs (c)(1) through (7) of
this section, and the anticipated cumulative
emissions reduction to be reported for the
first 2 years of a performance period by ap-
plicable criteria pollutant and precursor for
the measure in paragraph (c)(8) of this sec-
tion.

(iv) State DOTs shall establish 4-year tar-
gets that reflect the anticipated condition/
performance level at the end of each per-
formance period for the measures in para-
graphs (c¢)(1) through (7) of this section, and
the anticipated cumulative emissions reduc-
tion to be reported for the entire perform-
ance period by applicable criteria pollutant
and precursor for the measure in paragraph
(c)(8) of this section.

(5) Reporting. State DOTs shall report 2-
year targets, 4-year targets, the basis for
each established target, progress made to-
ward the achievement of targets, and other
requirements to FHWA in accordance with
§490.107. State DOTs shall provide relevant
MPO(s) targets to FHWA, upon request, each
time the relevant MPOs establish or adjust
MPO targets, as described in paragraph (f) of
this section.

(6) Target adjustment. State DOTs may ad-
just an established 4-year target in the Mid
Performance Period Progress Report, as de-
scribed in §490.107(b)(2). State DOTs shall co-
ordinate with relevant MPOs when adjusting
their 4-year target(s). Any adjustments made
to 4-year targets established for the CMAQ
Traffic Congestion measures in paragraph
(c)(7) of this section shall be agreed upon and
made collectively by all State DOTs and
MPOs that include any portion of the NHS in
the respective urbanized area applicable to
the measures.

(7) Phase-in of mew requirements for Inter-
state System pavement condition measures and
the non-Interstate NHS Travel Time Reliability
measures. The following requirements apply
only to the first performance period and to
the measures in §§490.307(a)(1) and (2) and
490.507(a)(2):

(i) State DOTs shall establish their 4-year
targets, required under paragraph (e)(4)(iv)
of this section, and report these targets in
their Baseline Performance Period Report,
required under §490.107(b)(1);
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(ii) State DOTs shall not report 2-year tar-
gets, described in paragraph (e)(4)(iii) of this
section, and baseline condition/performance
in their Baseline Performance Period Re-
port; and

(iii) State DOTs shall use the 2-year condi-
tion/performance in their Mid Performance
Period Progress Report, described in
§490.107(b)(2)(i1)(A) as the baseline condition/
performance. State DOTs may also adjust
their 4-year targets, as appropriate.

(8) Urbanized area specific targets. The fol-
lowing requirements apply to establishing
targets for the CMAQ Traffic Congestion
measures in paragraph (c)(7) of this section,
as their target scope provided in paragraph
(d)(2) of this section:

(i) For the performance period that begins
on January 1, 2018, State DOTs, with main-
line highways on the NHS that cross any
part of an urbanized area with a population
more than 1 million within its geographic
State boundary and that urbanized area con-
tains any part of a nonattainment or main-
tenance area for any one of the criteria pol-
lutants, as specified in §490.703, shall estab-
lish targets for the CMAQ Traffic Congestion
measures specified in §490.707(a) and (b).

(ii) Beginning with the performance period
that begins on January 1, 2022, and all subse-
quent performance periods thereafter, State
DOTs, with mainline highways on the NHS
that cross any part of an urbanized area with
a population more than 200,000 within its ge-
ographic State boundary and that urbanized
area contains any part of a nonattainment
or maintenance area for any one of the cri-
teria pollutants, as specified in §490.703, shall
establish targets for the CMAQ Traffic Con-
gestion measures specified in §490.707(a) and
(b).

(iii) If required to establish targets for the
CMAQ Traffic Congestion measures, as de-
scribed in paragraphs (e)(8)(i) and/or (ii) of
this section, State DOTs shall comply with
the following:

(A) For each urbanized area, only one 2-
year target and one 4-year target for the en-
tire urbanized area shall be established re-
gardless of roadway ownership.

(B) For each urbanized area, all State
DOTs and MPOs that contain, within their
respective boundaries, any portion of the
NHS network in that urbanized area shall
agree on one 2-year and one 4-year target for
that urbanized area. In accordance with
paragraphs (e)(5) and (f)(9) of this section,
the targets reported by the State DOTs and
MPOs for that urbanized area shall be iden-
tical.

(C) Except as provided in paragraphs
(e)(8)({ii)(F) and (e)8)(v) of this section,
State DOTs shall meet all reporting require-
ments in §490.107 for the entire performance
period even if there is a change of popu-
lation, NHS designation, or nonattainment/
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maintenance area designation during that
performance period.

(D) The 1 million and 200,000 population
thresholds, in paragraphs (e)(8)(i) and (ii) of
this section, shall be determined based on
the most recent annual population estimates
published by the U.S. Census available 1 year
before when the State DOT Baseline Per-
formance Period Report is due to FHWA.

(E) NHS designations and urbanized areas,
in paragraphs (e)(8)(i) and (ii) of this section,
shall be determined from the data, contained
in HPMS, 1 year before when the State DOT
Baseline Performance Period Report is due
to FHWA.

(F) The designation of nonattainment or
maintenance areas, in paragraphs (e)(8)(i)
and (ii) of this section, shall be determined
based on the effective date of U.S. EPA’s des-
ignation under the NAAQS in 40 CFR part 81,
as of the date 1 year before the State DOT
Baseline Performance Period Report is due
to FHWA. The nonattainment and mainte-
nance areas shall be revised if, on the date 1
year before the State DOT Mid Performance
Period Progress Report in §490.107(b)(2)(ii) is
due to FHWA, the area is no longer in non-
attainment or maintenance for a criteria
pollutant included in §490.703.

(iv) If a State DOT does not meet the cri-
teria specified in paragraph (e)(8)(i) or (ii) of
this section 1 year before when the State
DOT Baseline Performance Period Report is
due to FHWA, then that State DOT is not re-
quired to establish targets for the CMAQ
Traffic Congestion measures for that per-
formance period.

(v) If the urbanized area, in paragraph
(e)(8)(1) or (ii) of this section, does not con-
tain any part of a nonattainment or mainte-
nance area for the applicable criteria pollut-
ants, as specified in §490.703, 1 year before
the State DOT Mid Performance Period
Progress Report is due to FHWA, as de-
scribed in paragraph (e)(8)(iii)(F') of this sec-
tion, then that State DOT is not required to
meet the requirements in §490.107 for the
CMAQ Traffic Congestion measures for that
urbanized area for the remainder of that per-
formance period.

(vi) The following requirements apply only
the Peak Hour Excessive Delay (PHED)
measure in §490.707(a) to assess CMAQ Traf-
fic Congestion in to the first performance pe-
riod:

(A) State DOTs shall establish their 4-year
targets, required under paragraph (e)(4)(iv)
of this section, and report these targets in
their Baseline Performance Period Report,
required under §490.107(b)(1).

(B) State DOTs shall not report 2-year tar-
gets, described in paragraph (e)(4)(ii) of this
section, and baseline condition/performance
in their Baseline Performance Period Re-
port.

(C) State DOTs shall use the 2-year condi-
tion/performance in their Mid Performance
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Period Progress Report, described in
§490.107(b)(2)(i1)(A) as the baseline condition/
performance. The established baseline condi-
tion/performance shall be collectively devel-
oped and agreed upon with relevant MPOs.

(D) State DOTs may, as appropriate, adjust
their 4-year target(s) in their Mid Perform-
ance Period Progress Report, described in
§490.107(b)(2)(ii)(A). Adjusted 4-year target(s)
shall be developed and collectively agreed
upon with relevant MPO(s), as described in
paragraph (e)(6) of this section.

(E) State DOTs shall annually report
metrics for all mainline highways on the
NHS for all applicable urbanized area(s)
throughout the performance period, as re-
quired in §490.711(f).

(9) Targets for Total Emissions Reduction
measure. The following requirements apply to
establishing targets for the measures speci-
fied in paragraph (c)(8) of this section:

(i) The State DOTs shall establish state-
wide targets for the Total Emissions Reduc-
tion measure for all nonattainment and
maintenance areas for all applicable criteria
pollutants and precursors specified in
§490.803.

(ii) For all nonattainment and mainte-
nance areas within the State geographic
boundary, the State DOT shall establish sep-
arate statewide targets for each of the appli-
cable criteria pollutants and precursors spec-
ified in §490.803.

(iii) The established targets, as specified in
paragraph (e)(4) of this section, shall reflect
the anticipated cumulative emissions reduc-
tion to be reported in the CMAQ Public Ac-
cess System required in §490.809(a).

(iv) In addition to the statewide targets in
paragraph (e)(9)(i) of this section, State
DOTs may, as appropriate, establish addi-
tional targets for any number and combina-
tion of nonattainment and maintenance
areas by applicable criteria pollutant within
the geographic boundary of the State. If a
State DOT establishes additional targets for
nonattainment and maintenance areas, it
shall report the targets in the Baseline Per-
formance Period Report required by
§490.107(b)(1). State DOTs shall evaluate sep-
arately the progress of each of these addi-
tional targets and report that progress as re-
quired under §490.107(b)(2)(i1)(B) and
()(3)(11)(B).

(v) The designation of nonattainment or
maintenance areas shall be determined based
on the effective date of U.S. EPA’s designa-
tion under the NAAQS in 40 CFR part 81, as
of the date 1 year before the State DOT Base-
line Performance Period Report is due to
FHWA. The nonattainment and maintenance
areas shall be revised if, on the date 1 year
before the State DOT Mid Performance Pe-
riod Progress Report in §490.107(b)(2)(ii) is
due to FHWA, the area is no longer in non-
attainment or maintenance for a criteria
pollutant included in §490.803.
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(vi) Except as provided in paragraphs
(e)(9)(vii) and (viii) of this section, the State
DOT shall meet all reporting requirements
in §490.107 for the entire performance period
even if there is a change of nonattainment or
maintenance area during that performance
period.

(vii) If a State geographic boundary does
not contain any part of nonattainment or
maintenance areas for applicable criteria
pollutants and precursors, as specified in
§490.803, 1 year before the State DOT Base-
line Performance Period Report is due to
FHWA, then that State DOT is not required
to establish targets for Total Emissions Re-
duction measures for that performance pe-
riod.

(viii) If the State geographic boundary, in
paragraph (e)(9)(ii) of this section, does not
contain any part of the nonattainment or
maintenance area for an applicable criteria
pollutant or precursor, as specified in
§490.803, 1 year before the State DOT Mid
Performance Period Progress Report is due
to FHWA as described in paragraph (e)(9)(v)
of this section, then that State DOT is not
required to meet the requirements in §490.107
for the Total Emissions Reduction measure
for that applicable criteria pollutant or pre-
cursor for the remainder of that performance
period.

(f) MPO establishment. The MPOs shall es-
tablish targets for each of the performance
measures identified in paragraph (c) of this
section for the respective target scope iden-
tified in paragraph (d) of this section as fol-
lows:

(1) Schedule. The MPOs shall establish tar-
gets no later than 180 days after the respec-
tive State DOT(s) establishes their targets,
as provided in paragraph (e)(1) of this sec-
tion.

(i) The MPOs shall establish 4-year targets,
described in paragraph (e)(4)(iv) of this sec-
tion, for all applicable measures, described
in paragraphs (c) and (d) of this section.

(ii) Except as provided in paragraph
(£)(5)(vi) of this section, the MPOs shall es-
tablish 2-year targets, described in para-
graph (e)(4)(iii) of this section for the CMAQ
Traffic Congestion and Total Emissions Re-
duction measures, described in paragraphs
(c) and (d) of this section as their applica-
bility criteria described in paragraphs
(H)(5)(1) and (ii) and (£)(6)(iii) of this section,
respectively.

(iii) If an MPO does not meet the criteria
described in paragraph (£)(5)(i), (f)(b)(ii), or
(£)(6)(iii) of this section, the MPO is not re-
quired to establish 2-year target(s) for the
corresponding measure(s).

(2) Coordination. The MPOs shall coordi-
nate with relevant State DOT(s) on the se-
lection of targets in accordance with 23
U.S.C. 134(h)(2)(B)(i)(II) to ensure consist-
ency, to the maximum extent practicable.
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(3) Target establishment options. For each
performance measure identified in paragraph
(c) of this section, except the CMAQ Traffic
Congestion measures in paragraph (£)(5) of
this section, and MPOs meeting the criteria
under paragraph (f)(6)(iii) of this section for
Total Emissions Reduction measure, the
MPOs shall establish targets by either:

(i) Agreeing to plan and program projects
so that they contribute toward the accom-
plishment of the relevant State DOT target
for that performance measure; or

(ii) Committing to a quantifiable target for
that performance measure for their metro-
politan planning area.

(4) MPOs serving a multistate planning area.
Except as provided in the CMAQ Traffic Con-
gestion measures in paragraph (f)(5) of this
section, and MPOs meeting the criteria
under paragraph (f)(6)(iii) of this section, for
Total Emissions Reduction measure, MPOs
with planning areas extending across State
boundaries shall follow these requirements
for each performance measure identified in
paragraph (c) of this section:

(i) For each measure, MPOs may choose
different target establishment options, pro-
vided in paragraph (f)(3) of this section, for
the portion of the planning area within each
State.

(ii) If MPOs choose the option to agree to
plan and program projects to contribute to-
ward State DOT targets, in accordance with
paragraph (£)(3)(i) of this section, for a meas-
ure, then they shall plan and program
projects in support of State DOT targets for
the portion of the planning area within each
State.

(5) Urbanized area specific targets. The fol-
lowing requirements apply to establishing
targets for the CMAQ Traffic Congestion
measures in paragraph (c)(7) of this section,
as their target scope provided in paragraph
(d)(2) of this section:

(i) For the performance period that begins
on January 1, 2018, MPOs shall establish tar-
gets for the CMAQ Traffic Congestion meas-
ures specified in §490.707(a) and (b) when
mainline highways on the NHS within their
metropolitan planning area boundary cross
any part of an urbanized area with a popu-
lation more than 1 million, and that portion
of their metropolitan planning area bound-
ary also contains any portion of a nonattain-
ment or maintenance area for any one of the
criteria pollutants, as specified in §490.703. If
an MPO with mainline highways on the NHS
within their metropolitan planning area
boundary cross any part of an urbanized area
with a population more than 1 million and
that urbanized area contains any part of a
nonattainment or maintenance area, for any
one of the criteria pollutant as specified in
§490.703, outside of its metropolitan planning
area boundary, then that MPO should coordi-
nate with relevant State DOT(s) and MPO(s)
in the target establishment process for the
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CMAQ Traffic Congestion measures specified
in §490.707.

(ii) Beginning with the performance period
that begins on January 1, 2022, and all subse-
quent performance periods thereafter, MPOs
shall establish targets for the CMAQ Traffic
Congestion measures specified in §490.707(a)
and (b) when mainline highways on the NHS
within their metropolitan planning area
boundary cross any part of an urbanized area
with a population more than 200,000, and that
portion of their metropolitan planning area
boundary also contains any portion of a non-
attainment or maintenance area for any one
of the criteria pollutants, as specified in
§490.703. If an MPO with mainline highways
on the NHS within their metropolitan plan-
ning area boundary cross any part of an ur-
banized area with a population more than
200,000 and that urbanized area contains any
part of a nonattainment or maintenance
area, for any one of the criteria pollutant as
specified in §490.703, outside of its metropoli-
tan planning area boundary, then that MPO
should coordinate with relevant State
DOT(s) and MPO(s) in the target establish-
ment process for the CMAQ Traffic Conges-
tion measures specified in §490.707.

(iii) If required to establish a target for the
CMAQ Traffic Congestion measures, as de-
scribed in paragraphs (£)(5)(i) and/or (ii) of
this section, MPOs shall comply with the fol-
lowing:

(A) For each urbanized area, only one 2-
year target and one 4-year target for the en-
tire urbanized area shall be established re-
gardless of roadway ownership.

(B) For each urbanized area, all State
DOTs and MPOs that contain, within their
respective boundaries, any portion of the
NHS network in that urbanized area shall
agree on one 2-year and one 4-year target for
that urbanized area. The targets reported, in
accordance with paragraphs (e)(5) and (£)(9)
of this section, by the State DOTs and MPOs
for that urbanized area shall be identical.

(C) Except as provided in paragraphs
(H)(B)Eii)F) and )(B)(v) of this section,
MPOs shall meet all reporting requirements
in §490.107(c) for the entire performance pe-
riod even if there is a change of population,
NHS designation, or nonattainment/mainte-
nance area during that performance period.

(D) The 1 million and 200,000 population
thresholds, in paragraph (f)(6)(i) and (ii) of
this section, shall be determined based on
the most recent annual population estimates
published by the U.S. Census available 1 year
before the State DOT Baseline Performance
Period Report is due to FHWA.

(E) NHS designations and urbanized areas,
in paragraphs (f)(6)(i) and (ii) of this section,
shall be determined from the data, contained
in HPMS, 1 year before State DOT Baseline
Performance Period Report is due to FHWA.

(F) The designation of nonattainment or
maintenance areas, in paragraph (f)(5)(i) and
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(ii) of this section, shall be determined based
on the effective date of U.S. EPA’s designa-
tion under the NAAQS in 40 CFR part 81, as
of the date 1 year before the State DOT Base-
line Performance Period Report is due to
FHWA. The nonattainment and maintenance
areas shall be revised if, on the date 1 year
before the State DOT Mid Performance Pe-
riod Progress Report in §490.107(b)(2)(ii) is
due to FHWA, the area is no longer in non-
attainment or maintenance for a criteria
pollutant included in §490.703.

(iv) If an MPO does not meet the criteria
specified in paragraph (f)(6)(i) or (ii) of this
section at the time that is 1 year before
when the State DOT Baseline Performance
Period Report is due to FHWA, then that
MPO is not required to establish targets for
the CMAQ Traffic Congestion measure for
that performance period.

(v) If the portion of the metropolitan plan-
ning area boundary within the urbanized
area, in paragraph (f)(5)(i) or (ii) of this sec-
tion, does not contain any part of a non-
attainment or maintenance area for the ap-
plicable criteria pollutants, as specified in
§490.703, at the time that is 1 year before
when the State DOT Mid Performance Period
Progress Report is due to FHWA, as de-
scribed in paragraph (f)(5)(iii)(F) of this sec-
tion, then that MPO is not required to meet
the requirements in §490.107 for the CMAQ
Traffic Congestion measures for that urban-
ized area for the remainder of that perform-
ance period.

(vi) The following requirements apply only
to the first performance period and the
PHED measure to assess traffic congestion
in §490.707(a):

(A) The MPOs shall not report 2-year tar-
gets, described in paragraph (f)(5)(iii)(A) of
this section;

(B) The MPOs shall use the 2-year condi-
tion/performance in the State DOT Mid Per-
formance Period Progress Report, described
in §490.107(b)(2)(ii)(A) as baseline condition/
performance. The established baseline condi-
tion/performance shall be agreed upon and
made collectively with relevant State DOTs;
and

(C) The MPOs may, as appropriate, adjust
their 4-year target(s). Adjusted 4-year tar-
get(s) shall be collectively developed and
agreed upon with all relevant State DOT(s),
as described in paragraph (f)(8) of this sec-
tion.

(6) Targets for the Total Emissions Reduction
measure. The following requirements apply to
establishing targets for the measure in para-
graph (c)(8) of this section:

(i) The MPO shall establish targets for
each of the applicable criteria pollutants and
precursors, specified in §490.803, for which it
is in nonattainment or maintenance, within
its metropolitan planning area boundary.

(ii) The established targets, as specified in
paragraph (e)(4) of this section, shall reflect
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the anticipated cumulative emissions reduc-
tion to be reported in the CMAQ Public Ac-
cess System required in §490.809(a).

(iii) If any part of a designated nonattain-
ment and maintenance area within the met-
ropolitan planning area overlaps the bound-
ary of an urbanized area with a population
more than 1 million in population, as of 1
year before the State DOT Baseline Perform-
ance Period Report is due to FHWA, then
that MPO shall establish both 2-year and 4-
year targets for their metropolitan planning
area. The population threshold shall be de-
termined based on the most recent annual
population estimates published by the U.S.
Census available 1 year before the State DOT
Baseline Performance Period Report is due
to FHWA.

(iv) For the nonattainment and mainte-
nance areas within the metropolitan plan-
ning area that do not meet the criteria in
paragraph (f)(6)(iii) of this section, MPOs
shall establish 4-year targets for their met-
ropolitan planning area, as described in para-
graph (f)(3) of this section.

(v) The designation of nonattainment or
maintenance areas shall be determined based
on the effective date of U.S. EPA’s designa-
tion under the NAAQS in 40 CFR part 81, as
of the date 1 year before the State DOT Base-
line Performance Period Report is due to
FHWA. The nonattainment and maintenance
areas shall be revised if, on the date 1 year
before the State DOT Mid Performance Pe-
riod Progress Report in §490.107(b)(2)(ii) is
due to FHWA, the area is no longer in non-
attainment or maintenance for a criteria
pollutant included in §490.803.

(vi) Except as provided in paragraphs
(£)(6)(v) and (viii) of this section, MPOs shall
meet all reporting requirements in
§490.107(c) for the entire performance period
even if there is a change of nonattainment or
maintenance area or population during that
performance period.

(vii) If a metropolitan planning area
boundary does not contain any part of non-
attainment or maintenance areas for appli-
cable criteria pollutants 1 year before when
the State DOT Baseline Performance Period
Report is due to FHWA, then that MPO is
not required to establish targets for the
Total Emissions Reduction measure for that
performance period.

(viii) If the metropolitan planning area
boundary, in paragraph (f)(6)(i) of this sec-
tion, does not contain any part of a non-
attainment or maintenance area for the ap-
plicable criteria pollutants, as specified in
§490.803, 1 year before the State DOT Mid
Performance Period Progress Report is due
to FHWA, as described in paragraph (f)(6)(v)
of this section, then that MPO is not re-
quired to meet the requirements in §490.107
for the Total Emissions Reduction measure

171



§490.111

for that applicable criteria pollutant or pre-
cursor for the remainder of that performance
period.

(7)) MPO response to State DOT target adjust-
ment. For the established targets in para-
graph (f)(3) of this section, if the State DOT
adjusts a 4-year target in the State DOT’s
Mid Performance Period Progress Report and
if, for that respective target, the MPO estab-
lished a target by supporting the State DOT
target as allowed under paragraph (f)(3)(i) of
this section, then the MPO shall, within 180
days, report to the State DOT whether it will
either:

(i) Agree to plan a program of projects so
that they contribute to the adjusted State
DOT target for that performance measure; or

(ii) Commit to a new quantifiable target
for that performance measure for its metro-
politan planning area.

(8) Target adjustment. If the MPO estab-
lishes its target by committing to a quantifi-
able target, described in paragraph (£)(3)(ii)
of this section or establishes target(s) for the
Total Emissions Reduction measure required
in paragraph (f)(6)(iii) of this section, then
the MPOs may adjust its target(s) in a man-
ner that is collectively developed, docu-
mented, and mutually agreed upon by the
State DOT and MPO. Any adjustments made
to 4-year targets, established for CMAQ Traf-
fic Congestion measures in paragraph (£)(5)(1)
or (ii) of this section, shall be collectively
developed and agreed upon by all State DOTs
and MPOs that include any portion of the
NHS in the respective urbanized area appli-
cable to the measure.

(9) Reporting. The MPOs shall report tar-
gets and progress toward the achievement of
their targets as specified in §490.107(c). After
the MPOs establish or adjust their targets,
the relevant State DOT(s) must be able to
provide these targets to FHWA upon request.

§490.107 Reporting on performance targets.

(a) In general. All State DOTs and MPOs
shall report the information specified in this
section for the targets required in §490.105.

(1) All State DOTs and MPOs shall report
in accordance with the schedule and content
requirements under paragraphs (b) and (c) of
this section, respectively.

(2) For the measures identified in
§490.207(a), all State DOTs and MPO shall re-
port on performance in accordance with
§490.213.

(3) State DOTs shall report using an elec-
tronic template provided by FHWA.

(b) State Biennial Performance Report. State
DOTs shall report to FHWA baseline condi-
tion/performance at the beginning of a per-
formance period and progress achievement
at both the midpoint and end of a perform-
ance period. State DOTs shall report at an
ongoing 2-year frequency as specified in
paragraphs (b)(1) through (3) of this section.
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(1) Baseline Performance Period Report—(i)
Schedule. State DOTs shall submit a Baseline
Performance Period Report to FHWA by Oc-
tober 1st of the first year in a performance
period. State DOTs shall submit their first
Baseline Performance Period Report to
FHWA by October 1, 2018, and subsequent
Baseline Performance Period Reports to
FHWA by October 1st every 4 years there-
after.

(ii) Content. The State DOT shall report
the following information in each Baseline
Performance Period Report:

(A) Targets. 2-year and 4-year targets for
the performance period, as required in
§490.105(e), and a discussion, to the max-
imum extent practicable, of the basis for
each established target;

(B) Baseline condition/performance. Baseline
condition/performance derived from the lat-
est data collected through the beginning
date of the performance period specified in
§490.105(e)(4)(i) for each target, required
under paragraph (b)(1)(ii)(A) of this section;

(C) Relationship with other performance ex-
pectations. A discussion, to the maximum ex-
tent practicable, on how the established tar-
gets in paragraph (b)(1)(ii)(A) of this section
support expectations documented in longer
range plans, such as the State asset manage-
ment plan required by 23 U.S.C. 119(e) and
the long-range statewide transportation plan
provided in part 450 of this chapter;

(D) Urbanized area boundaries and popu-
lation data for targets. For the purpose of es-
tablishing additional targets for urbanized
and non-urbanized areas in §490.105(e)(3) and
the urbanized area specific targets in
§490.105(e)(8), State DOT's shall document the
boundary extent for all applicable urbanized
areas based on information in HPMS;

(E) Congestion at truck freight bottlenecks.
The State DOT shall document the location
of truck freight bottlenecks within the
State, including those identified in the Na-
tional Freight Strategic Plan. If a State has
prepared a State Freight Plan under 49
U.S.C. 70202, within the last 2 years, then the
State Freight Plan may serve as the basis
for identifying truck freight bottlenecks;

(F) Nonattainment and maintenance area for
targets. Where applicable, for the purpose of
determining target scope in §490.105(d) and
any additional targets under
§490.105(e)(9)(iv), State DOTs shall describe
the boundaries of U.S. EPA’s designated non-
attainment and maintenance areas, as de-
scribed in §§490.103(c) and 490.105(e)(9)(V);

(G) MPO CMAQ® Performance Plan. Where
applicable, State DOTs shall include as an
attachment the MPO CMAQ Performance
Plan, described in paragraph (c)(3) of this
section;

(H) GHG metrics for the GHG measure. Total
tailpipe CO, emissions for the calendar year
2017, as described in §490.511(f)(1) and total
tailpipe CO, emissions for the 2 preceding
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calendar years of the year in which Baseline
Performance Period Report is due to FHWA,
as described in §490.511(f)(2) for the GHG
measure in §490.507(b); and

(I) Data collection method for the Percent of
Non-SOV Travel measure. Where applicable,
State DOTs shall report the data collection
method that is used to determine the Per-

cent of Non-SOV Travel measure, in
§490.707(b), for each applicable urbanized
area in the State, as provided in

§490.709(£)(2).

(2) Mid Performance Period Progress Report—
(i) Schedule. State DOTs shall submit a Mid
Performance Period Progress Report to
FHWA by October 1st of the third year in a
performance period. State DOTs shall submit
their first Mid Performance Period Progress
Report to FHWA by October 1, 2020, and sub-
sequent Mid Performance Period Progress
Reports to FHWA by October 1st every 4
years thereafter.

(ii) Content. The State DOT shall report
the following information in each Mid Per-
formance Period Progress Report:

(A) 2-year condition/performance. The actual
condition/performance derived from the lat-
est data collected through the midpoint of
the performance period, specified in
§490.105(e)(4), for each State DOT reported
target required in paragraph (b)(1)(ii)(A) of
this section;

(B) 2-year progress in achieving performance
targets. A discussion of the State DOT’s
progress toward achieving each established
2-year target in paragraph (b)(1)(ii)(A) of this
section. The State DOT shall compare the
actual 2-year condition/performance in para-
graph (b)(2)(i1)(A) of this section, within the
boundaries and limits documented in para-
graphs (b)(1)({i)(D) and (E) of this section,
with the respective 2-year target and docu-
ment in the discussion any reasons for dif-
ferences in the actual and target values;

(C) Investment strategy discussion. A discus-
sion on the effectiveness of the investment
strategies developed and documented in the
State asset management plan for the NHS
required under 23 U.S.C. 119(e);

(D) Congestion at truck freight bottlenecks.
Discussion on progress of the State DOT’s ef-
forts in addressing congestion at truck
freight bottlenecks within the State, as de-
scribed in paragraph (b)(1)(ii)(F') of this sec-
tion, through comprehensive freight im-
provement efforts of State Freight Plan or
MPO freight plans; the Statewide Transpor-
tation Improvement Program and Transpor-
tation Improvement Program; regional or
corridor level efforts; other related planning
efforts; and operational and capital activi-
ties targeted to improve freight movement
on the Interstate System. If a State has pre-
pared a State Freight Plan under 49 U.S.C.
70202 within the previous 2 years, then the
State Freight Plan may serve as the basis
for addressing congestion at truck freight
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bottlenecks. If the State Freight Plan has
not been updated since the previous State
Biennial Performance Report, then an up-
dated analysis of congestion at truck freight
bottlenecks must be completed;

(BE) Target adjustment discussion. When ap-
plicable, a State DOT may submit an ad-
justed 4-year target to replace an established
4-year target in paragraph (b)(1)(ii)(A) of this
section. If the State DOT adjusts its target,
it shall include a discussion on the basis for
the adjustment and how the adjusted target
supports expectations documented in longer
range plans, such as the State asset manage-
ment plan and the long-range statewide
transportation plan. The State DOT may
only adjust a 4-year target at the midpoint
and by reporting the change in the Mid Per-
formance Period Progress Report;

(F) 2-year significant progress discussion for
the National Highway Performance Program
(NHPP) targets and the National Highway
Freight Program (NHFP) target. State DOTSs
shall discuss the progress they have made to-
ward the achievement of all 2-year targets
established for the NHPP measures in
§490.105(c)(1) through (5) and the Freight Re-
liability measure in §490.105(c)(6). This dis-
cussion should document a summary of prior
accomplishments and planned activities that
will be conducted during the remainder of
the performance period to make significant
progress toward that achievement of 4-year
targets for applicable measures;

(G) Extenuating circumstances discussion on
2-year Targets. When applicable, for 2-year
targets for the NHPP or NHFP, a State DOT
may include a discussion on the extenuating
circumstance(s), described in §490.109(e)(5),
beyond the State DOT’s control that pre-
vented the State DOT from making 2-year
significant progress toward achieving NHPP
or NHFP target(s) in paragraph (b)(2)(ii)(F)
of this section;

(H) Applicable target achievement discussion.
If FHWA determined that a State DOT has
not made significant progress toward the
achievement of any 4-year NHPP or NHFP
targets in the FHWA determination made
after the State DOT submits the Full Per-
formance Period Progress Report for the im-
mediate prior performance period, then the
State DOT shall include a description of the
actions they will undertake to better achieve
those targets as required under §490.109(f). If
FHWA determined under §490.109(e) that the
State DOT has made significant progress for
immediate prior performance period’s 4-year
NHPP or NHFP targets, then the State DOT
does not need to include this description for
those targets;

(I) MPO CMAQ Performance Plan. Where ap-
plicable, State DOTs shall include as an at-
tachment the MPO CMAQ Performance Plan,
described in paragraph (c)(3) of this section;
and
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(J) GHG metrics for the GHG measure. Total
tailpipe CO, emissions for 2 preceding cal-
endars years of the year in which the Mid
Performance Period Progress Report is due
to FHWA, as described in §490.511(f)(2), for
the GHG measure in §490.507(b).

(3) Full Performance Period Progress Report—
(i) Schedule. State DOTs shall submit a
progress report on the full performance pe-
riod to FHWA by October 1st of the first year
following the reference performance period.
State DOTSs shall submit their first Full Per-
formance Period Progress Report to FHWA
by October 1, 2022, and subsequent Full Per-
formance Period Progress Reports to FHWA
by October 1st every 4 years thereafter.

(ii) Content. The State DOT shall report
the following information for each Full Per-
formance Period Progress Report:

(A) 4-year condition/performance. The actual
condition/performance derived from the lat-
est data collected through the end of the per-
formance period, specified in §490.105(e)(4),
for each State DOT reported target required
in paragraph (b)(1)(ii)(A) of this section;

(B) 4-year progress in achieving performance
targets. A discussion of the State DOT’s
progress made toward achieving each estab-
lished 4-year target in paragraph (b)(1)(ii)(A)
or (b)(2)(ii)(E) of this section, when applica-
ble. The State DOT shall compare the actual
4-year condition/performance in paragraph
(b)(3)(i1)(A) of this section, within the bound-
aries and limits documented in paragraphs
(b)(1)(i)(D) and (E) of this section, with the
respective 4-year target and document in the
discussion any reasons for differences in the
actual and target values;

(C) Investment strategy discussion. A discus-
sion on the effectiveness of the investment
strategies developed and documented in the
State asset management plan for the NHS
required under 23 U.S.C. 119(e);

(D) Congestion at truck freight bottlenecks.
Discussion on progress of the State DOT’s ef-
forts in addressing congestion at truck
freight bottlenecks within the State, as de-
scribed in paragraphs (b)(D)({i)(F) and
(b)(2)(i1)(D) of this section;

(BE) 4-year significant progress evaluation for
applicable targets. State DOTs shall discuss
the progress they have made toward the
achievement of all 4-year targets established
for the NHPP measures in §490.105(c)(1)
through (5) and the Freight Reliability meas-
ure in §490.105(c)(6). This discussion shall in-
clude a summary of accomplishments
achieved during the performance period to
demonstrate whether the State DOT has
made significant progress toward achieve-
ment of 4-year targets for those measures;

(F) Extenuating circumstances discussion on
applicable targets. When applicable, a State
DOT may include discussion on the extenu-
ating circumstance(s), described in
§490.109(e)(5), beyond the State DOT’s con-
trol that prevented the State DOT from
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making a 4-year significant progress toward
achieving NHPP or NHFP targets, described
in paragraph (b)(3)(ii)(E) of this section;

(G) Applicable target achievement discussion.
If FHWA determined that a State DOT has
not made significant progress toward the
achievement of any 2-year NHPP or NHFP
targets in the biennial FHWA determination
made after the State DOT submits the Mid
Performance Period Progress Report for the
performance period, then the State DOT
shall include a description of the actions
they will undertake to better achieve those
targets as required under §490.109(f). If
FHWA determined in §490.109(e) that the
State DOT has made significant progress for
the 2-year NHPP or NHFP targets for the
performance period, then the State DOT does
not need to include this description for those
targets;

(H) MPO CMAQ® Performance Plan. Where
applicable, State DOTs shall include as an
attachment the MPO CMAQ Performance
Plan, described in paragraph (c)(3) of this
section; and

(I) GHG metrics for the GHG measure. Total
tailpipe CO, emissions for 2 preceding cal-
endars years of the year in which the Full
Performance Period Progress Report is due
to FHWA, as described in §490.511(f)(2), for
the GHG measure in §490.507(b).

(¢) MPO Report. The MPOs shall establish
targets in accordance with §490.105 and re-
port targets and progress toward the
achievement of their targets in a manner
that is consistent with the following:

(1) The MPOs shall report their established
targets to their respective State DOT in a
manner that is documented and mutually
agreed upon by both parties.

(2) The MPOs shall report baseline condi-
tion/performance and progress toward the
achievement of their targets in the system
performance report in the metropolitan
transportation plan in accordance with part
450 of this chapter.

(3) The MPOs serving a TMA and meeting
criteria, specified in §490.105(f)(6)(iii), shall
develop a CMAQ performance plan as re-
quired by 23 U.S.C. 149(1). The CMAQ per-
formance plan is not required when the MPO
meets the criteria specified in
§490.105(£)(6)(vii) or (viii).

(i) The CMAQ performance plan shall be
submitted to FHWA by the State DOT, and
be updated biennially on the same schedule
as the State Biennial Performance Reports.

(ii) For the CMAQ Traffic Congestion and
Total Emissions Reduction measures in sub-
parts G and H of this part, the CMAQ per-
formance plan submitted with the State
DOT’s Baseline Performance Period Report
to FHWA shall include:

(A) The 2-year and 4-year targets for the
CMAQ Traffic Congestion measures, iden-
tical to the relevant State DOT(s) reported
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target under paragraph (b)(1)(ii)(A) of this
section, for each applicable urbanized area;

(B) The 2-year and 4-year targets for the
Total Emissions Reduction measure for the
performance period;

(C) Baseline condition/performance for
each MPO reported CMAQ Traffic Congestion
targets, identical to the relevant State
DOT(s) reported baseline condition/perform-
ance under paragraph (b)(1)(ii)(B) of this sec-
tion;

(D) Baseline condition/performance derived
from the latest estimated cumulative emis-
sions reductions from CMAQ projects for
each MPO reported Total Emissions Reduc-
tion target; and

(E) A description of projects identified for
CMAQ funding and how such projects will
contribute to achieving the performance tar-
gets for these measures.

(iii) For the CMAQ Traffic Congestion and
Total Emissions Reduction measures in sub-
parts G and H of this part, the CMAQ per-
formance plan submitted with the State
DOT’s Mid Performance Period Progress Re-
port to FHWA shall include:

(A) 2-year condition/performance for the
CMAQ Traffic Congestion measures, iden-
tical to the relevant State DOT(s) reported
condition/performance under paragraph
(b)(2)(i1)(A) of this section, for each applica-
ble urbanized area;

(B) 2-year condition/performance derived
from the latest estimated cumulative emis-
sions reductions from CMAQ projects for
each MPO reported Total Emissions Reduc-
tion target;

(C) An assessment of the progress of the
projects identified in the CMAQ performance
plan submitted with the Baseline Perform-
ance Period Report toward achieving the 2-
year targets for these measures;

(D) When applicable, an adjusted 4-year
target to replace an established 4-year tar-
get; and

(E) An update to the description of projects
identified for CMAQ funding and how those
updates will contribute to achieving the 4-
year performance targets for these measures.

(iv) For the CMAQ Traffic Congestion and
Total Emissions Reduction measures in sub-
parts G and H of this part, the CMAQ per-
formance plan submitted with the State
DOT’s Full Performance Period Progress Re-
port to FHWA shall include:

(A) 4-year condition/performance for the
CMAQ Traffic Congestion measures, iden-
tical to the relevant State DOT(s) reported
condition/performance reported under para-
graph (b)(3)(ii)(A) of this section, for each ap-
plicable urbanized area;

(B) 4-year condition/performance derived
from the latest estimated cumulative emis-
sions reductions from CMAQ projects for
each MPO reported Total Emissions Reduc-
tion target; and
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(C) An assessment of the progress of the
projects identified in both paragraphs
(©)(3){1)(C) and (c)(3)(iii)(D) of this section
toward achieving the 4-year targets for these
measures.

(4) If an MPO elected to establish a quan-
tifiable target, as provided in
§490.105()(3)(ii), for the GHG measure in
§490.507(b), then that MPO shall report a de-
scription of its measure calculation method
to its State DOT in a manner that is docu-
mented and mutually agreed upon by both
the State DOT and the MPO.

§490.109 Assessing significant progress to-
ward achieving the performance targets
for the National Highway Performance
Program and the National Highway
Freight Program.

(a) In general. The FHWA will assess each
of the State DOT targets separately for the
NHPP measures specified in §490.105(c)(1)
through (5) and the Freight Reliability meas-
ure specified in §490.105(c)(6) to determine
the significant progress made toward the
achievement of those targets.

(b) Frequency. The FHWA will determine
whether a State DOT has or has not made
significant progress toward the achievement
of applicable targets as described in para-
graph (e) of this section at the midpoint and
the end of each performance period.

(c) Schedule. The FHWA will determine sig-
nificant progress toward the achievement of
a State DOT’s NHPP and NHFP targets after
the State DOT submits the Mid Performance
Period Progress Report for progress toward
the achievement of 2-year targets, and again
after the State DOT submits the Full Per-
formance Period Progress Report for
progress toward the achievement of 4-year
targets. The FHWA will notify State DOTs of
the outcome of the determination of the
State DOT’s ability to make significant
progress toward the achievement of its
NHPP and NHFP targets.

(d) Source of data/information. (1) The
FHWA will use the following sources of in-
formation to assess NHPP target achieve-
ment and condition/performance progress:

(i) Data contained within the HPMS on
June 15th of the year in which the signifi-
cant progress determination is made that
represents conditions from the prior year for
targets established for Interstate System
pavement condition measures, as specified in
§490.105(c)(1);

(ii) Data contained within the HPMS on
August 156th of the year in which the signifi-
cant progress determination is made that
represents conditions from the prior year for
targets established for non-Interstate NHS
pavement condition measures, as specified in
§490.105(c)(2);

(iii) The most recently available data con-
tained within the NBI as of June 15th of the
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year in which the significant progress deter-
mination is made for targets established for
NHS bridge condition measures, as specified
in §490.105(c)(3);

(iv) Data contained within the HPMS on
August 15th of the year in which the signifi-
cant progress determination is made that
represents performance from the prior year
for targets established for the Travel Time
Reliability measures, as specified in
§490.105(c)(4);

(v) On October 1st of the year in which the
significant progress determination is made,
the reported total tailpipe CO, emissions for
the calendar year 2017 in the Baseline Per-
formance Period Report, as described in
§490.107(b)(1)(ii)(I), and the reported total
tailpipe CO, emissions in the State Biennial
Performance Report, as described in
§490.107(b)(2)(i1)(J) or (b)(3)(ii)(I), in the year
in which the significant progress determina-
tion is made for GHG measure in
§490.105(c)(5); and

(vi) Baseline condition/performance data
contained in HPMS and NBI of the year in
which the Baseline Period Performance Re-
port is due to FHWA that represents baseline
conditions/performances for the performance
period for the measures in §490.105(c)(1)
through (4), and the HPMS data reported in
the year in which Baseline Period Perform-
ance Report is due to FHWA and the total
tailpipe CO, emissions reported in the Base-
line Period Performance Report, as provided
in §490.107(b)(1)(ii)(I), for the GHG measure
in §490.105(c)(5).

(2) The FHWA will use the following
sources of information to assess NHFP tar-
get achievement and condition/performance
progress:

(i) Data contained within the HPMS on Au-
gust 16th of the year in which the significant
progress determination is made that rep-
resents performance from the prior year for
targets established for the Freight Reli-
ability measure, as specified in §490.105(c)(6);
and

(ii) Baseline condition/performance data
contained in HPMS of the year in which the
Baseline Period Performance Report is due
to FHWA that represents baseline condition/
performance for the performance period.

(e) Significant progress determination for in-
dividual NHPP and NHFP targets—(1) In gen-
eral. The FHWA will biennially assess wheth-
er the State DOT has achieved or made sig-
nificant progress toward each target estab-
lished by the State DOT for the NHPP meas-
ures described in §490.105(c)(1) through (5)
and the Freight Reliability measure de-
scribed in §490.105(c)(6). The FHWA will as-
sess the significant progress of each state-
wide target separately using the condition/
performance data/information sources de-
scribed in paragraph (d) of this section. The
FHWA will not assess the progress achieved
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for any additional targets a State DOT may
establish under §490.105(e)(3).

(2) Significant progress toward individual
NHPP and NHFP targets. The FHWA will de-
termine that a State DOT has made signifi-
cant progress toward the achievement of
each 2-year or 4-year applicable target if ei-
ther:

(i) The actual condition/performance level
is better than the baseline condition/per-
formance; or

(ii) The actual condition/performance level
is equal to or better than the established tar-
get.

(3) Phase-in of new requirements. The fol-
lowing requirements shall only apply to the
first performance period and only to the
Interstate System pavement condition tar-
gets and non-Interstate NHS Travel Time
Reliability targets, described in
§490.105(e)(7):

(i) At the midpoint of the first performance
period, FHWA will not make a determination
of significant progress toward the achieve-
ment of 2-year targets for Interstate System
pavement condition measures:

(ii) The FHWA will classify the assessment
of progress toward the achievement of tar-
gets in paragraph (e)(3)(i) of this section as
‘‘progress not determined’ so that they will
be excluded from the requirement under
paragraph (e)(2) of this section; and

(iii) The FHWA will not make a determina-
tion of significant progress toward the
achievement of 2-year targets for the Non-
Interstate NHS Travel Time Reliability
measure.

(4) Insufficient data and/or information. The
FHWA will determine that a State DOT has
not made significant progress toward the
achievement of an individual NHPP or NHFP
target if:

(i) A State DOT does not submit a required
report, individual target, or other informa-
tion as specified in §490.107 for the each of
the measures in §490.105(c)(1) through (6);

(ii) The data contained in HPMS do not
meet the requirements under §490.313(b)(4)(1)
by the data extraction date specified in para-
graph (d)(1) of this section for the each of the
Interstate System pavement condition meas-
ures in §490.105(c)(1);

(iii) The data contained in HPMS do not
meet the requirements under §490.313(b)(4)(1)
by the data extraction date specified in para-
graph (d)(2) of this section for the each of the
non-Interstate NHS pavement condition
measures in §490.105(c)(2);

(iv) A State DOT reported data are not
cleared in the NBI by the data extraction
date specified in paragraph (d)(3) of this sec-
tion for the each of the NHS bridge condition
measures in §490.105(c)(3); or

(v) The data were determined insufficient,
as described in paragraphs (e)(4)(ii) through
(iv) of this section, in the year in which the
Baseline Period Performance Report is due
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to FHWA for the measures in §490.105(c)(1)
through (3).

(b) Extenuating circumstances. The FHWA
will consider extenuating circumstances doc-
umented by the State DOT in the assessment
of progress toward the achievement of NHPP
and NHFP targets in the relevant State Bi-
ennial Performance Report, provided in
§490.107.

(i) The FHWA will classify the assessment
of progress toward the achievement of an in-
dividual 2-year or 4-year target as ‘‘progress
not determined” if the State DOT has pro-
vided an explanation of the extenuating cir-
cumstances beyond the control of the State
DOT that prevented it from making signifi-
cant progress toward the achievement of a 2-
year or 4-year target and the State DOT has
quantified the impacts on the condition/per-
formance that resulted from the cir-
cumstances, which are:

(A) Natural or man-made disasters that
caused delay in NHPP or NHFP project de-
livery, extenuating delay in data collection,
and/or damage/loss of data system;

(B) Sudden discontinuation of Federal gov-
ernment furnished data due to natural and
man-made disasters or sudden discontinu-
ation of Federal government furnished data
due to lack of funding; and/or

(C) New law and/or regulation directing
State DOTs to change metric and/or measure
calculation.

(ii) If the State DOT’s explanation, de-
scribed in paragraph (e)(5)(i) of this section,
is accepted by FHWA, FHWA will classify
the progress toward achieving the relevant
target(s) as ‘‘progress not determined,” and
those targets will be excluded from the re-
quirement in paragraph (e)(2) of this section.

(f) Performance achievement. (1) If FHWA de-
termines that a State DOT has not made sig-
nificant progress toward the achieving of
NHPP targets, then the State DOT shall in-
clude as part of the next performance target
report under 23 U.S.C. 150(e) [the Biennial
Performance Report] a description of the ac-
tions the State DOT will undertake to
achieve the targets related to the measure in
which significant progress was not achieved
as follows:

(i) If significant progress is not made for
either target established for the Interstate
System pavement condition measures,
§490.307(a)(1) and (2), then the State DOT
shall document the actions it will take to
achieve Interstate Pavement condition tar-
gets;

(ii) If significant progress is not made for
either target established for the Non-Inter-
state System pavement condition measures,
§490.307(a)(3) and (4), then the State DOT
shall document the actions it will take to to
achieve Non-Interstate Pavement condition
target;

(iii) If significant progress is not made for
either target established for the NHS bridge
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condition measures, §490.407(c)(1) and (2),
then the State DOT shall document the ac-
tions it will take to to achieve NHS bridge
condition target;

(iv) If significant progress is not made for
either target established for the Travel Time
Reliability measures, §490.507(a)(1) and(2),
then the State DOT shall document the ac-
tions it will take to achieve the NHS travel
time targets; and

(v) If significant progress is not made for
the target established for the GHG measure
described in §490.507(b), then the State DOT
shall document the actions it will take to
achieve the target for the GHG measure.

(2) If FHWA determines that a State DOT
has not made significant progress toward
achieving the target established for the
Freight Reliability measure in §490.607, then
the State DOT shall include as part of the
next performance target report under 23
U.S.C. 150(e) [the Biennial Performance Re-
port] the following:

(i) An identification of significant freight
system trends, needs, and issues within the
State.

(ii) A description of the freight policies and
strategies that will guide the freight-related
transportation investments of the State.

(iii) An inventory of truck freight bottle-
necks within the State and a description of
the ways in which the State DOT is allo-
cating funding under title 23 U.S.C. to im-
prove those bottlenecks.

(A) The inventory of truck freight bottle-
necks shall include the route and milepost
location for each identified bottleneck, road-
way section inventory data reported in
HPMS, Average Annual Daily Traffic
(AADT), Average Annual Daily Truck Traffic
(AADTT), Travel-time data and measure of
delay, such as travel time reliability, or Av-
erage Truck Speeds, capacity feature caus-
ing the bottleneck or any other constraints
applicable to trucks, such as geometric con-
strains, weight limits or steep grades.

(B) For those facilities that are State-
owned or operated, the description of the
ways in which the State DOT is improving
those bottlenecks shall include an identifica-
tion of methods to address each bottleneck
and improvement efforts planned or pro-
gramed through the State Freight Plan or
MPO freight plans; the Statewide Transpor-
tation Improvement Program and Transpor-
tation Improvement Program; regional or
corridor level efforts; other related planning
efforts; and operational and capital activi-
ties.

(iv) A description of the actions the State
DOT will undertake to achieve the target es-
tablished for the Freight Reliability measure
in §490.607.

(3) The State DOT should, within 6 months
of the significant progress determination,
amend its Biennial Performance Report to
document the information specified in this
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paragraph to ensure actions are being taken
to achieve targets.

§490.111 Incorporation by reference.

(a) Certain material is incorporated by ref-
erence into this part with the approval of the
Director of the Federal Register under 5
U.S.C. 552(a) and 1 CFR part 51. To enforce
any edition other than that specified in this
section, FHWA must publish a notice of
change in the FEDERAL REGISTER and the
material must be available to the public. All
approved material is available for inspection
at the Federal Highway Administration, Of-
fice of Highway Policy Information (202-366—
4631) 1200 New Jersey Avenue SE., Wash-
ington, DC 20590, www.fhwa.dot.gov and is
available from the sources listed below. It is
also available for inspection at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030 or
go to http:/www.archives.gov/federal register/
code_of federal regulations/
ibr__locations.html.

(b) The Federal Highway Administration,
1200 New Jersey Avenue SE., Washington, DC
20590, www.fhwa.dot.gov.

(1) Highway Performance Monitoring Sys-
tem (HPMS) Field Manual, IBR approved for
§§490.103, 490.309, 490.311, and 490.319.

(2) Recording and Coding Guide for the
Structure Inventory and Appraisal of the Na-
tion’s Bridges, includes: Errata Sheet for
Coding Guide 06/2011, Report No. FHWA-PD-
96-001, December 1995, IBR approved for
§§490.409 and 490.411.

(c) The American Association of State
Highway and Transportation Officials, 444
North Capitol Street NW., Suite 249, Wash-
ington, DC 20001, (202) 624-5800,
www.transportation.org.

(1) AASHTO Standard M328-14, Standard
Specification for Transportation Materials
and Methods of Sampling and Testing, Iner-
tial Profiler, 2014, 34th/2014 Edition, IBR ap-
proved for §490.309.

(2) AASHTO Standard Rb57-14, Standard
Specification for Transportation Materials
and Methods of Sampling and Testing,
Standard Practice for Operating Inertial
Profiling Systems, 2014, 34th/2014 Edition,
IBR approved for §490.309.

(3) AASHTO Standard R48-10 (2013), Stand-
ard Specification for Transportation Mate-
rials and Methods of Sampling and Testing,
Standard Practice for Determining Rut
Depth in Pavements, 2014, 34th/2014 Edition,
IBR approved for §490.309.

(4) AASHTO Standard R36-13, Standard
Specification for Transportation Materials
and Methods of Sampling and Testing,
Standard Practice for Evaluating Faulting of
Concrete Pavements, 2014, 34th/2014 Edition,
IBR approved for §490.309.

(5) AASHTO Standard R43-13, Standard
Specification for Transportation Materials
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and Methods of Sampling and Testing,
Standard Practice for Quantifying Rough-
ness of Pavement, 2014, 34th/2014 Edition, IBR
approved for §490.311.

Subpart B—National Performance
Management Measures for
the Highway Safety Improve-
ment Program

§490.201 Purpose.

The purpose of this subpart is to im-
plement the requirements of 23 U.S.C.
150(c)(4), which requires the Secretary
of Transportation to establish perform-
ance measures for the purpose of car-
rying out the Highway Safety Improve-
ment Program (HSIP) and for State de-
partments of transportation (State
DOTs) to use in assessing:

(a) Serious injuries and fatalities per
vehicle miles traveled (VMT); and

(b) Number of serious injuries and fa-
talities.

§490.203 Applicability.

The performance measures are appli-
cable to all public roads covered by the
HSIP carried out under 23 U.S.C. 130
and 148.

